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" CHRONOLOGICAL LIST OF RELEVANT DOCKET ENTRIES 


Food Store Employees Union 
Local No. 347, et al 


9-CA-4185 


Charge filed 
Letter to Respondent, dated 


Complaint and Notice of Hearin;, dated 


Company's Answer dated 


Company's request for special permission to appeal a ruling 
of the Trial Examiner}. dated 


Board's teletype denying Company's raqueat for special pemission 
to appeal a ruling of the Trial Examiner, dated 


Trial Examiner Arthur E. Raymond's Decision, issued | 
Company's Exceptions to the Trial Examiner Decision, received 


Board's Decision and Order, dated 
eens Motion for Reconsideration, received | 
Board's Order denying motion, dated : 
Petition for Review, filed 


Pr-hearing conference stipulation entered into 


Mittendorf? 

MR. MITTENDORF: I have one. 

MR. HOLROYD: I have one that you may look a Your 

Itts the only one I have. 

TRIAL EXAMINER: I*t11 return it to you later. 

MR. HOLROYD: It's pretty clear. 

MR. MI'TTENDORF: All right. I propose to stipulate 
that Charies McCallister, Oleta Davidson--- 

TRIAL EXAMINER: Youtd better take this then. 

MR. MITTENDORF: Charles McCallister, Oleta Davidson, 
Gary Reotore John Rice, Cuba Creger or ee Sue pose and 
Goldie Rogers and supervisors as defined in the ae and 
hence should be excluded from any unit found appropriate in 
this proceeding. 

May we so stipulate? a 

MR. HOLROYD: We would agree to that stipulation. 

MR. MITTENDORF: Thank you. Ali right. 

TRIAL EXAMINER: You'd better let me have those names 

I have McCallister. 

MR. MITTENDORF: Oleta. How do you spell that? 

MR. HOLRYOD: O-L-L-I-A, isntt it? Or O-L-5-T-A. 


Excuse me. 


MR. MITTENDORF: Oleta Davidson, Gary, G-A-R-Y, Keaton, 


K~E-A-T-O-N, John Rice--- 


TRIAL EXAMINER: Just a minute now. Gary who? 


MR. MITTENDROF: Keaton, K-E-A-T-O-N. 

TRIAL EXAMINER: Keaton. All right. 

MR. MITTENDORF: John Rice. 

TRIAL EXAMINER: I have that. 

MR. MI TTENDORF: cuba, CUBA, crager, C-R-A-G-E-R. 
Sue peo B-E- S-S. And, Goldie Rogers, R-0- Aan. 

' RIAL EXAMINER: What's the first name of Mecai1ister, 

please? 

MR. MITTENDORF: Charles- 

TRIAL EXAMINER: charles. 


MR. MITTENDORF: Now, I would like to > ask Respondent 


at this time if it is not correct that Louise Mors teon, whose 
name appears on the list, is not also the head cashier, and 
as such a department head? ; 
MR. HOLROYD: It*s our position that at the time of 
the demand that she was not a department head. 


ui MITTENDORF: I would also like to call attention 


to one name that appears at the bottom of the list with an 
asterick adjoining it. Sheila, S-H-E~-I-L-A, Johnson, J-0-H-N- 


S-O-N, Whitt, W-H-I-T-T. And I would like to Ans Respondent 


what the asterick indicates on the exhibit. 


MR. HOLROYD; It doesn*t indicate anything. It*s an 
| 
| 


inadvertant mark. 


MR. MITTENDORF: One thing further. I note that tis 


: ! 
is a copy. Is the orignal available for our inspection? 
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MR. HOLROYD: The original is available. We don’t 
have that, do we? Itts available in our Charleston office. 
This is a zeroxed copy of the SES. 

MR. MITTENDORF: Well, may I ask Counsel for the 
Respondent if as such it represents an accurate list of 
employees as of that date? 

MR. HOLROYD: Yes. 

MR. MITTENDORF: All right. 

MR. HOLROYD: As I understand it does. 

MR. METTENDORF: Is there any reason why the name of 

Sheila Faience which is on the very bottom of the sist, | 
is not typed as are the rest of them? 

, MR. HOLROYD: It's my understanding that she was not 

| working during this, during the payroll period for which this | 
payroll sheet was made. She was a reguiar part time employee. 

| And was working regularly before that period. She. did -not wor! 


in this period. She worked before and after that period, 


which may explain the asterick. 
MR. METTENDORF: Well, may I ask if Sheila Johnson 


Whitt quit her employment prior to January 16th? 
MR. HOLROYD: No. 
I don't know what good all of these questions are 


doing. Because Itm not under oath. And I don't know what - 


reliance the Trial Examiner can place on them, other than as a 


statement of position of counsel. 


MR. MITTENDORF; Well, I assume that ethically counsel 
| 
is bound by his answers here. And we want to suppose that thi 


4s the accurate list. 


MR. HOLROYD: Well, we would stipulate that this is 


the accurate list if you want to stipulate that, Bi1l. 
MR. MITTENDORF; Ail right. I would so stipulate, Mr. 


Examiner. 


MR. HOLROYD: Is that stipulation received 


Honor? 
TRIAL EXAMINER: Yes. 


MR. HOLROYD: Have we marked this for identification 


so we will all knowwhat we are talking about ? 
MR. MITTENDORF: No, we have not. Let me explain the 
reason: I have not. I have previously marked other exhibits 


by number. And accordingly this will be General Counsel's 
Exhibit 4. 


I would like to have the reporter so mark it at this 


(The above-referred to document 
was marked General Counsel's 
Exhibit No. 4 for identification.) 
MR. MITTENDORF; And I would also, Mr. Examiner, move 
for the receipt of General Counsel's Exhibit 4. 
TRIAL EXAMINER: Yes. I take it that's stipulated 


into evidence with the comment made between counsel with 


respect to--- 


i 
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MR. HOLROYD: Yes. We have no objection. 
(The above-referrei to document, | 
heretofore marked General Counsel's 
Exhibit No. 4 was received.) 
TRIAL EXAMINERS Six employees were stipulated to be 
‘for Respondent - 
supervisors. The comment of counsel/that one was, Morrison 
was not a department head at the time of the demand to bargain, 
and that one Whitt was not working during the payroll period, 
but she 3id work both before and after the payroll period and 


aid not quit. And I take it she was not discharged. 


; 


MR. HOLROYD: Yes. May we go off the record for a 


perme Your Honor? 
TRIAL EXAMINER; Yes. 
(Discussion off the record) — <— 
TRIAL EXAMINER; Yes. Youtre right. Would you change 
that, Mr. Reporter? That is seven. 
se MR. MITTENDORF: Mark these. 
17 | : (The above-referredi to documents 
were marked General Counsel's 


Exhibit Nos. 3-A' thru 3-U for 
identification.) 


MR. MITTENDORF; Mr. Examiner, I would like at this 
point to move to amend the complaint as follows: Present 
paragraph five ead: become 5(a) and new paragraph will be 


designated 5(b), 5(b) to read as follows: The conduct of the 


said Bess, B-E-S-S, on or about January: 3, 1967, in informing 


employees of the Responjent that she (Bess) had been requested 


has to meet technically? 


| 
| 
| 


MR. MITTENDORF:s 11 do that. | 
I would like to call Mr. Ray Darnall to the Scan 
ae | 
RAY 0. DARNALL | 


was called as a witness by and on pectas of the General Counse: 


ae after first being duly sworn, was examined and testified 


as follows: 


| 
| 
DIRECT EXAMINATION 


Q (By Mr. Mittendorf) Mr. parnai1, would you state your 
name, please? | 

; _ = | 2 
TRIAL EXAMINER: Mr. Darnail is counsel in this matter.) 


Ts that correct? 


MR. HOLROYD: No. He*ts personnel officer for the 
- 


employer. 


TRIAL EXAMINER; Thank you. | 


; . | 
| Q (By Mr. Mittendorf) Mr. Darnall, would you state your 
| 


name and address for the recor4, please? 


A Ray, middie indties O, Darnall, D-A-RNoAcI-L. 5102 
Frederick Drive, Chariestene West Virginia. | 


Q And you are employed by Heck's, Mr. Darnali? 
| 
Yes, sir. 


Q In what ceenerce sir? | 

A Panscnele in charge of operations. 

Are you familiar with the document that has previously 
| 
| 
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been described in this proceeding as General Counsel's Exhibit 
for identification? 


A Yes. 


Q Then I show you, in addition to your duties as 


personnel manager, do you hold any other office with the 


company? 

A Yes. : 

Q What is that, sir? 

A Vice-president in charge of operations. 

Q Are you familiar with all of the names on that list, 


sir: 


A Itm familiary with st due to the fact that it was 
taken from our personnel record and payroll records in the 
office, yes. 

Q I cali specific attention to the name of Louise 
oreNetone which appears on General Counsel's Exhibit 4. Do 
you know how long Miss or Mrs., what is her, is it Miss or 


Mrs e 2 
A T*m no sure. 


SPECTATOR: It*s Miss. 


= 


Q (By Mr. Mittendorf} I'tm informed by one of the 
parties present that it is Miss Morrison. Do you know how 
iong Miss Morrtson has been with the company? 

A No, I jion't. Sir, the date, I chen the date of 


employment is on the record there. 
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Q Yes. Yes. I beg your pardon. Let the ae show 

that date opposite her aoe date of employment is 4-8-6. 
Are you familiar with Mrs. Morrison's duties? 


pA No, sir, Itm not 100 percent. I know that she is a 


cashier. And that she-- 


Q Is she a head cashier? 


A At the present time I'm pretty sure- that she is head 
cashpr. Mr. Crager would be more apt to-- 

9 She is head cashier at this time? | 
A I believe she is at the present time. 


Q Do you know, Mr. Darnall, if her duties have changed 
any since January of this year? 
A No, sir, I don't.- | 


Q You do not personally have knowledge of that? 


A - No, sir. 


Q All right, sir. Isn't it correct, Mr. Damall, that 


| 
the Respondent in this case, Heck's, operates a total of 


| 
about ten stores throughout Virginia, West Virginia, and 


Kentucky? 


A Yes, sir, that is correct. 


Q Would you describe for the Trial Examiner the depart- 
| 

mental set up in each of the stores? — 
. | 

A Yes. Basically we have our stores broken! down into 


seven merchandising areas, which is: clothing, hardware, 


sporting goods, housewares, toys, cosmetics, jewelry and snail 


21 
appliances. We have a warehouse and a group of cashiers. 
Q And tees 

= TRIAL EXAMINER: Is that a central warehouse, Mr. 
Darnall? ; 
THE WITNESS; No. That*s a warehouse in each-- 
TRIAL EXAMINER: Warehouse in each store? 7 


THE WITNESS: Yes. 
Q (By Mr.’ Mittendorf) Isn't it correct that the aepart- 
ment head of each one of those has in the past been considered 
supervisors? 
A In most cases. Now, in some stores we dontt have 
department heads in charge of all departments. 
Q Zs Miss MOrrison presently considered supervisory 
personnel of the employer? : 
A I believe she is at the present time. She's, I'm not 
positive but I believe Mr. Crager has her as a department 


head in charge of cashiers. 


Q Ali right. Mr. Darnall, do you personally know 


Sheila Johnson Whitt? 
A No, ‘sir, I don't. 
MR. MITTENDORF; JI have nothing further of Mr. 


Darnall. Thank you, sir. 
TRIAL EXAMINER; Any questions? 
MR. HOLROYD: I would like to defer my examination of 


this witness until--- 


22 


we 


TRIAL EXAMINER: Yes. 


MR. HOLROYD: --until if and when I call him as my own 


witness. 


TRIAL EXAMINER: Mr. Brooks, any questions? 


MR. GUNNOE: No questions. | 


TRIAL EXAMINER: Thank you, sir. 
(The witness was excused) 


MR. MITTENDORF: I would like to cali Mr. Jack Brooks 


oO ort 7 A KH Ww N 


to the stand please. | 


JACK L. BROOKS 


was called as a witness by and on behalf of the Generai Counsel! 


and, after being first duly sworn, was examined and testified 
| 
as follows: | 


DIRECT EXAMINATION 


Q (By Mr. Mittendorf) Mr. Brooks, would you state your 


name and your address for the record, please? 


A Jack L. Brooks, 94,2 Hazelwood Avenue, Charleston, West 


Virginia. 
° | 


Q And you are employed by the--- | 


Food Store Employees Union, Local Number 347. 


A 
Q 4nd How iong have you been with local--- 


& little over eight years. | 


And what is your capacity at the present time? 


Business re presentative. | 
| 


And in your capacity as business representative have 


19 


20 


21 


22 


23 


24 


25 |i 


23 
you ever had occasion to deal with the employees of Heck*s 
oe Avenue store located in Huntington, West Virginia? 
2 Yes, sir. 


; 2 What was the nature of your contact with those 


employees? 


> 


During the latter part of December, 1966, an organiza- 
tional drive was begun on the employees. And after we obtaine 
a majority of the authorization cards signed by the employees 


I asked the store manager for recognition in bargaining. 


o 


Do you recall when it was you asked the store manager? 


; And, would you tell us who he Ae, please? 


Yes, sir. It was on January the 16th, 1967. Myseif, 


iMr. Gunnoe, and Mr. Skaggs went to the store to ask for this 


: 
| 
: 
| 


> 


recognition in bargaining on behalf of the employees. 
Q For the record may I state that Mr. Gunnoe and Mr. 


| Skaggs are CHEE business representatives of the union. 
la Yes, they are. 

EF All right. Would you describe what happened on the 
16th? 

< At about 3:45 p.m. on January 16, 1967, Mr. Gunnoe 
and Mr. Skaggs entered the Fifth Avenue atone: and I followed 
them into the store about two or three minutes after they 
jentered. ey passed out a letter to the employees dated 


| January 12, 1967. And I followed them in the store and passed 


lout a letter dated January 16, 1967. I passed out several of 


PS 


the letters to the employees when a Mr. Crager approached me 


in one of the aisles and told me I could not pass letters out. 
TRIAL EXAMINER: What was the date of the first letter 


Mr. Brooks? 


THE WITNESS: Mr. Crager. 


TRIAL EXAMINER: The date of the first letter? 


THE WITNESS: January the 16th. : E 
TRIAL EXAMINER: That was Mr. Gunnoe and Mr. Skaggs? 
| 


THE WINESS; . January the 12th. | 

TRIAL EXAMINER: January the 12th. And then the date 
of the letter that you passed out? | 

THE WITNESS; January 16th. 

TRIAL EXAMINER: January 16th. & 

THE WITNESS; Mr. Crager told me I could not pass the 
letters out. And I “told him I was sorry but i had atready 


passed them out. And I asked him who he was, the see or 


the assistant manager. And he replied that he was, the manager 
And I extended my hand to him and introduced myself. Also 


introduced him to Mr. Gunnoe who was standing along beside of 
me. Told him that we represented a majority of these empty 
ees at the Fifth Avenue store in a unit consisting of ail 

Sup Oye including office clerical employees, but excluding 
guards, department heads, and supervisors as defines in the 


Act. And I was asking him for recognition in bargaining on 


behalf of those employees. I also stated to him that I had 
| 
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es cards with me for his checking if he desired to see them. 
| He said he didn't think there would be any need for that 
| because he couldn't recognize the union. And before cba 


could be done he would have to get in touch) with the main 


wait for his answer. So he asked if we could wait a few 


: 
jo office. I told him that would be ail right, that we could 
} 


|minutes and heiexcused himself and went to the office. He 
|e back in about five minutes and told us that he had not 

t been able to reach Mr. Fred Haddaad or Mr. Holroyd. 

4 (By Mr. Mittendorf) Excuse me, Mr. Brooks. As you 

11 | use these names would you also identify the people that you 

12 || are referring to? 

ISHA Yes. Mr. Fred Haddad is the president of the Heck's 
14 chain. And Mr. Fred Holroyd is the company'*s attorney, who is 
15 || present here tojay. 


16 Mr. Crager said that he had not been able to reach 


17 | either one of them and he would not be able to recognize us. 


And I said, well, are you refusing to recognize the union as 
the neuesontatire of the employees. He a I think that 

had better be done by the main office. And Mr. Gunnoe spoke 
up about that time. And offered to show him the cards. In 

fact, he reached in his pocket and extended the cards to him 
and asked that'he check them. And he wan eae saying that I 
dontt doubt that you have the majority, tit I cantt recognize 


the union. It'will have to be done by the main office. I 
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asked Mr. Crager if he would tell whoever he mist, that we were 
in and asked for recognition in bargaining. He said that he 
would and he asked where he could get in touch with us. And 
I gave him our mailing address and also our telephone number. 
He said that he would notify the company. Weleft the store 
about 4205 p.m. See 
“MR. MITTENDORF; I would like to ask the reporter to 
mark for identification ‘as General Counsel's 3-A thru U-- 
(The above-referred to documents 
were marked General Counsel's 


Exhibits 3-A thru 3-U for identifica- 
tion.) 


TRIAL EXAMINER: General Counsel's 2-A thru U? 


MR. MITTENDORF: A thru U. It's 3-A thru v. 


MR. HOLROYD: Wherets 2? 


MR. MITTENDORF: It wili be up. 


TRIAL EXAMINER: Which is it? Two? 


MR. MITTENDORF: No. It is three, sir. 


I would also like to have marked for id@mtification 


as General Counsel's Exhibit 2-- 


(The above-referred to document 
was marked General Counsel's 
Exhibit No. 2 for identification.) 
MR. MITTENDORF; I would like to state for the recora 
in connection with General Counsel's Exhibit 2, this is a 
letter and the exhibit itself contains a copy of the letter 


plus the registration receipt and the return receipt, which 


TRIAL EXAMINER: All right. 
MR. MITTENDORF: Mr. Brooks is-- 
TRIAL EXAMINER: All right. Without objection then, 
General Counsel's Exhibit 2 is received. 
(The above-referred to document, 
heretofore marked General Counsel's 
Exhibit No. 2 was received.) 


Q (By Mr. Mittendorf) Mr. Brooks, I would like to show 


you what has been marked as General Counsel's Exhibits 3-A 


thru U, and ask you if you can identify those, sir? 


A Yes, sir. 
Q What are they? 


A With the exception of one they are the authorization 
cards which I had in my possession at the time I offered to 


show them to the store manager on January 16, 1967. 


Q You say with the exception of one. Which one is that, 


sir? 


A That's the card of Linda Berry. 

Q All right. Then you had all of these cards in your 
possession with the exception of the card of Linda Berry on 
January 16. And this is the group of cards that you offered 
to show to Mr. Crager? 

A Yes, sir. 


fa) Is that correct, sir? 


Yes. 


Now, following your visit to the store did you take 


any other steps? 
A Yes, sir. The next day I sent Mr. Fred Haddad a 
5S jj letter confirming the conversation that I had had) with the 
4 || Fifth Avenue store manager on January 16th, and further asked. 
5 for recognition in bargaining for the employees in the described 
6 | unit. One | 
7/ MR. HOLROYD: Object to this, Your Honor.| The letter 
speaks for itself. ; 
TRIAL EXAMINER: Yes. 
Q (By Mr. Mittendorf) All right. Then I show you 
General Counsel's Exhibit gue : 
TRIAL EXAMINER: What was Linda's name? 


MR. MITTENDORF: Beg pardon? 


TRIAL EXAMINER; What was Linda's name? The one who--- 


MR. MITTENDORF: Linda Berry. B-E-R-R-Y. 
TRIAL EXAMINER; Berry. 


MR. HOLROYD: What is the card number on that? 


MR. MITTENDORF: That is 3-B. | 
| 
HOLROYD: B? | 


MITTENDORF: Correct. 
WITNESS: Yes. This is a copy of the letter which 


I sent to Mr. Haddad. | 


MR. MITTENDORF: Thank Yous sir. : 


This is General Counselts 2, and it has alreaiy been 


received I believe. Let me indicate a correction on General 


THE WITNESS: Yes, sir. 


TRIAL EXAMINER: And you are Mr. Gunnoe? 


MR. GUNNOE: Right. And Itm also only a business 


agent. 


MR. HOLROYD: Thatts a pretty big stick. I wouldn't 


say only. 


TRIAL EXAMINER: I just wondered if counsel for the 


Charging Party wanted to examine Mr. Brooks while he*ts on the 
stand: I was just trying to fix the procedure. 

Mr. Holroyd, do you have any questions? 

MR. HOLROYD: Just a moment, sir. 

We Inve no questions of this witness. 


Thank you very much, Jack. 


TRIAL EXAMINER: Thank you, Mr. Brooks. You are 


excused. 


x (The witness was excuse) 


MR. MITTENDORF: I would like to call Mr. Woodrow 


Gunnoe to the stand, please. 
WOODROW R. GUNNOE 


was called as a witness by and on behalf of the General 


Counsel and, after being first duly sworn, was examined and 


testified as follows: 


DIRECT EXAMINATION 


Q (By Mr. Mittendorf) Would you state your name and 


address for the record, please? 


A Woodrow R. Gunnoe, Post Office Box 2751, Charleston, 
— e: | 


West Virginia. 

Q And by whom are you captored sir? 
Food Store Employees Union, Local 347. 
In what capacity? 


‘As a business representative. 


A 
Q 
A 
Q 


Ani how long have you been a business repr 
for 34,7? 


A Approximately four years. 
Q And you heard the testimony of Mr. Brooks.) 


esentative? 


Were you 


present on the 16th of January at which time a demand was made 


; upon the employer? 


A Yes, sir, I was. 


‘ 


Q All right. Would you describe what happened on the 


16th of January when you arrived at the store? 


A On January the 16th, at approximately 3: Be 
Skaggs and myself entered the store. And we passe 


out that was dated January the 12th of 1967 to the 


| 
As we were almost thru a Mr. Tommy David approache 


the assistant manager at the store, and told me th 


pem., Mr. 
aa letter 


employees. 


dus, who is 


at I coula 


not pass that junk out in the store. I told him that that was 


fine, that I wouldn't pass any more of it out. Mr. Brooks was 


by then a few feet behind me; perhaps 30 to 40. I 


walle d back 


towards Mr. Brooks. He was approahced by Mr. Crager. And Mr. 


Brooks introduced, first Mr. Crager told Mr. Brook 


Ss that he 


. 
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1 could not pass a letter out that he — had been passing out. 

2 | 4nd Mr. Crager told him, after he told him Mr. Brooks askea 

3 btm $f he was the manager or the assistant manager. And Mr. 
Crager told him he was the store manager. Mr. Brooks intro- 


5 | aucea himself and also myself to Mr. Crager and told him that 


wh 


6 we represented a majority of his employees in a unit, all 


7 | employees including office clerical employees; excluding the 


© 


department heads, supervisors and guards as defined in the Act. 
oly askei him would he recognize the union. Mr. Crager said tha 
10 lie could not. He felt that that should be done thru the main 

32 || office. Ana he said that he would have to get in touch with 

12 ponent Mr. Brooks told him that we would wait. Mr. Crager 

15 |i teft ana went ‘to the ne went to his office. And he come 


14 || pack in a few minutes, perhaps four or five, told us that he 


was not able to get ahold of Mr. Haddad or Mr. Holroyd and tha 
16 || he woulda not be able to recognize us. First Mr. Brooks asked 


17 | him, well,are you refusing to recognize us. Ana he said, no, 
18 || not refusing. I just can*t recognize you. . Mr. Brooks told 
19 || him that the cards were available if he wanted to check them. 
20 I then pullea the cards out of my pocket and handed, extended 


them to Mr. Crager, approximately six inches from his hand and 


22 || told him that’ the Cards were there if he would like to check 
23 || them. And he said, no, I dons’ Zoubt that you have the major- 


24], ity, but I just can't recognize you. Mr. Brooks’ told him that 


25 ilwoula he relay the information that we had been to the store. 


i 


non a ws 


24 
25 


And he said that he would. Mr. Brooks gave him our address 
and phone BEIGE: and we left the store. 


Q Now, Mr.-Gunnoe, you have laying -before you the cards 


that Mr. Brooks has identified as those being in your presen 
at the time the demand was made on January 16th. You you g 
thru those cards and indicate which of those cards were signi 
in your presence by the person whose name appearsithereons al 
also give us the card amber the exhibit number along with 
please? 


MR. HOLROYD: I'm going to object to CE: Your Hono: 


It -hasn*t—been extablished that the witness: has- exhausted hi 
recollection on he, who he got to sign cards and who he 
aian'tt. Therefore, it's improper at this point “A refresh h 


memoryby examining the cards. 

TRIAL EXAMINER: You can go into that on cross-exami 
tion. Let's go ahead and see how many of the signatures he 
can identify as being signed in his presence. We always run 
into difficutly on these authorization ARS Bonney be 
handled. ; 

THE ‘WITNESS: Irene Bower&Swas signed in my presence 
1-4-67 in her home. 

MR. MITTENDORF: What is the exhibit number? 

TRIAL EXAMINER: Let me ask a question or two here 
before I get lost. 


Referring now to your Exhibit 4, and bearing in min: 
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these in evidence. 

MR. MITTENDORF: I am going to introduce them. And 
let the econ : 

MR. HOLROYD: I would like to have a copy if the 
witness is going to examine them. 

MR. MITTENDORF: Let the record show that Itm providing 
Mr. Holroyd with a complete set of General Counsel's Exhibit 
3-B thru 3-U. —_2 

MR. HOLROYD: Thank you, Bill. Et 

TRIAL EXAMINER: All right, Mr. Gunnoe. You go ahead 
now and answer the question of counsel and tell us according 
to your best Sacetascetoa referring to each one of the ae 
the name of the person that signed the card and when and where 
or whatever else you eit what Mr. Mittendorf wants. ‘ 

THE WITNESS: Irene Bown was the first individual. 
&nd she signed on 1-h~67 in her home. 

TRIAL EXAMINER: How do you spell her name? 

THE WITNESS: I-R-E-N-E B-O-W-E-N. She--- 
Q (By Mr. Mittendorf) Excuse me. Before you proceed 
what is the exhibit number on there, Mr. Gunnoe? 
A 3-D on Mrs. Bowents card. 


3-F ig a card of Judith A. Davis. She signed it on 


42-29-66, signed in her mother's home. 


John Dean signed on January the 4th, 1967. Signed in 


a hospital here in Huntington, West Virginia. 


The exhibit number on Mr. Dean's card? 


3-6. 


5-1 is a card of John R. REReS. Signed 12-29-66. It 


was signed in his home. 


Auarie Graham signed January 6, 1967. Signed in her 
| home. 
Q The Exhi bit number? 
A 3-3. 

3M is the of Linda Jett. Singea 12-29-66 at her 


3-N is Janet S. Lake, signed 12-20, no. 12-30-1966, 


at her home. 


Judy Lear signed 1-10-1967. This was signed at her 


home. This is 3-0. | 


3-P is a card of Dora Lee Uyens: signed 1+10-67. This 


was signed at her RES S 
Juay MeGue, M-C- o-U-E, eres 12-29-66. This was 
I 


signed at her home. That is 3-9. ~. : 
3-S is John Schoolcraft, signed 12-28- 1966. This was 
signed at his home. 
Shirley Sifford signed 1-4-67. This was jsigned at her 
home. That is 3-1. 


3-0 is a card of Frances Smith. This was signed 1-9- 


67. And this was signed at her home. PO 


\ 
Those were the cards that I actually saw ‘signed in my 
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presence. 


TRIAL EXAMINER: What was the identification number for 


Linda Jett? 3-J? k? 
MR. MITTENDORF: 3-M. 


TRIAL EXAMINER: M. Thank you. 
MR. MITTENDORF: Al1 right. At this point, Mr. 


Examiner, I would like to move for the receipt of General 
SoaN Cass gReTEL Ets S=D- AP MGs. 1c, NEUES TOeP, Q; “G)-T. ana 
U. 

MR. HOLROYD: Respondent objects to the receipt of 


| these Aocuments into evidence as they have not been properly 


12 | authenticated as to the actual signing of the witness, the | 
e 


13 igntent of the witness, any statements that had been made to th 


164 | witness, the state of the mind of the witness when he signed 


=e, the cards. Wei submit that they are secondary evidence. That 
16 |i there*s no showing here of the individuals who allegedly signe 
17 || these cards are available to testify. mhenatoree the signer 
18 | of the card shoulda be available to testify as to the signa- 

19 |' ture ani matters contained on the cards. 

20 MR. MITTENDORF: If the court please, I think that the 
21 Coie é 

22 TRIAL EXAMINER: Yes. You dontt have to argue the law 
23 a me. It*s spoke a many times. It11 admit these pare an 


jdentified, in evidence over the objection of counsel for the 


Respondent. And you, of course, Mr. Holroyd, have the right on 


Mir. Holroyd. 
MR. HOLROYD: May I see pete originates pieape? 
(By Mr. Holroya) I notice, Mr. Gunnoe, that on many 
of these cards that your signature and Mr. Skaggs" signature 
aiso appears on these. 


That--- | 


Was Mr. Skaggs with you when these were signed? 


A 

Q 

A Yes, sir. 
; =i 

A 


Did you sign before or after the employee signed? 

I signed right after the employee. I had bs clip board 
and had the application on a clip board. I would hana the 
clip board to the individual. They signed the card. When 
they would hand it back to me I would immediately put my name 
on the card. 

Wetve got a card signed by Audrie Graham, hwhich is 


General Counsel's 3-J. Do you remember where that card was 


Yes, sir. In her livingroom of her home. 


Whoelse waspresent when that was signed? 
Ronala Skaggs. 

Anyone elise? 

No one else. 

Whose 

I think possibly she hai a small chia; perhaps two or 


three years of age that was in the room 


i 
| ; RONALD SKAGGS 


jwas cailei as a witness by and on oS of the General Counse 


as follows: 


| 
3 DIRECT EXAMINATION 


1 (By Mr. Mittendor£) Would you state your name and 


| address for the record, please? 


Sia Ronatd Skaggs, 6202 Lower Seven Mile Road, Huntington, | 
3 ii West Virginia. 
By whom are you aretorece Mr. Skaggs? 


Food Store Employees Union. 


one after being first duly sworn, was examined and testified 


And I believe that you were see on January 16th, 
along with Mr. Gunnoe and Mr. Brooks, when the demand was made 
on Mr. Crager? 


A Yes, sir. 
Q Would you describe for the Trial Examiner what occurred 
on that day? 
A Weil, Mr. Gunnoe and myself entered the store at about 
3345 p.m. on January 16, and proceeded to pass out a ecco! 
= the date of January 12th, to the employees. I passed out 
;my letter without incident. I had gone back to talk with 
J ohnny Rice, who is the department head of hardware. I came 
upon the conversation when Mr. Brooks had asked Mr. cae 


iwell, are you refusing to recognize our union. And Nr. Crager 


said, no, I'm not refusing. But this should be handled at the 


main office. 
check the cards to prove the majority. 
to oS done at the main office. 


cards, COE them to Mr. eraecc And he refused 


saying, no, this would have to be taken care of at 


office. 


So Mr. Gunnoe took) 


So at that Mr. Brooks asked Mr. Crager sf 
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So then Mr. Brooks asked him if he wanted to 


He said, no, that has 


out the 
again, 
| the main 


he would 


notify the company, whoeverhe had to notify, that we had been 


there and had asked for recognition. 
And Mr. Brooks gave him our phone number and our a 


at that we left. 


Q 
Mr. Skaggs? 
: 
Q 


A 
Q 


Yes, sir. 
And did you get cards signed? 


Yes, sir. 


You have before you there General Counsel? 


or at least a moraton of eonciee Counsel’ Ss Benibit 3. 


Did you participate in this organizational 


ddress. 


Mr. Crager said he would 


And 


campaign, 


is Exhibit 3, 


Would 


you go thru those cards, sir, and identify. those which were 


signed in your presence? 


vidual and the card number. 


- 


A Yes, sir. 


And also give the name of the indi- 


Margie Holley signed on January the 8th, 1967. 


TRIAL EXAMINER: Holley? H-O-L-L-5-Y? 


THE WITNESS: Yes, sir. 


TRIAL © AMINER: The date again, please? 


THE WITNESS: January 8, 1967. 
Q (By Mr. Mittentorf) What is the number or the 
identification on her card? 


A 3-L. 


Denver Holley, January 8, 1967, Exhibit Number 3-K. 


Sofia Clifton, Januay 13, 1967. Ani I believe that's 


What is a sir? 
3-5. 
Tanda Berry Buenos January 29, *67. That's 3-8. 
Penny Phillips, January 13, 1967. 
TRIAL EXAMINER: What's the first name? 
THS WITNESS: Penny. 
TRIAL EXAMINER: Penny? 
THE WITNESS: P-E-N-N-Y. Yes, sir. Phillips. 
Q (By Mr. Mittendorf) The identification on Miss Phil- 
lips card? _ 
A 3-N. 
TRIAL EXAMINER: And that was January 7h, aia yousay? 
THE WITNESS: January 13th. 
TRIAL EXAMINER: January 13th. 
9 (By Mr. Mittendor£) Three what? 


A It looks like N here, Bill. I cantt tell what. It 


could be an R. TI don't know. 


Q Itts 3-R. 


\ 
That completes the ones that were signed ih your pre-~ 


Yes, sir. 


MR. MITTENDORF: I would eS ve move for the receipt 


of General Counsel's Exhibits 3-L, kK, z, B, and R. 


| 
MR. HOLROYD: Respondent would interpose the same 
| 


jobjection to the receipt of these cards as it did to the 


[receipt of the cards thru Mr. Brooks. | 


TRIAL EXAMINER: Each one of these cards, as I anders 


stand, Mr. Brooks, was signed in your presence by the-- 


THE WITNESS: Yes, sir. 


TRIAL EXAMINER: By the employee? 


i 
THE WITNESS: Yes, sir. 


TRIAL EXAMINER: Did you witness the cards? 


THE WITNESS; Yes, sir. 


TRIAL EXAMINER: Yes. Well, I adhere to the same 


R. 3-R. That completes the ones that-- | 


ruling in connection with these cards as 5 did with the others. 


heretofore marked General Counseits 
Exhibits 3-L, K, E, B, and R were 
received into the evidence. ) 


(The above-referred to document, 
(By Mr. Mittendorf) Mr. Skaggs, I would Like to show 
a 


you what has been identified as General Counsel's Exhibit 2, an: 
24 ask you if you recognize that letter? 


| 
Yes, sir. 


i 
i 
4 
| : 
. And what is that? : 

i 


A This is a letter to Mr. Fred Haddad from Mr. Brooks 


ee for recognition at the Fifth Avenue store. 


Q Do you know if there has been alirepty received to that 
Letter? 
Not to my knowledge. 
MR. MITTENDORF: That*s all I have of Mr. Skaggs. 
; (A document was markedas 
Respondent's Exhibit No. 1 
for identification.) 
CROSS-EXANINATION 
Q (By Mr.’ HoLroy2) Ronnies you say there hasn*t been 
z es repiy made to that letter. Now, I show you what's been 
imarkea for identification as Respondent's Exibit Number ot and 
ask you if you can identify it? : 
| MR. MITTENDORF: May I see it, Mr. Holroyd? 
HR. HOLROYD: It purports to be a form 502, NLRB 502. 
land I ask you if wa can identify the signature on the bottom 
Le that document? 
THE WITNESS: Sherwood M. Spencer. 


(By Mr. Holroyd) Is that Mr. Spencer's signature? 


Yes, sir. 
Ana who is Mr. Spencer? 


Hets secretary-treasurer of Local Number 347. 


MR. HOLROYD: Bill, can we put this petition for an 


SSS SS 


election in by way of stipulation? It's a matter of official 


: 


| 
| 
| 


as you go along. 


(The witness was excus 


JOHN SCHOOLCRAFT 


ed) 


was called as a witness by and on behalf of the General Counsel 


and, after being first duly sw 


as follows: 


adaress for the record, please? 


j/ West Virginia. 


O.Fr ©. > 8&8 FP O PF 


DIRECT EXAMINATION 


(By Mr. Mittendorf) Would you state your 
John Schoolcraft, 2728 aa Guyan ierenaen 


And where are you presently employed, Mr. 
Heckts, Incorporated, Fifth Avenue. 
Ana how long have you been there? 


Approximately a year and a half. 
What is your department? 


I'm in hardware. 
And who is your department head? 
John Rice. 


Were you familiar with the union organizi 


orn, was examined and testified 


name and 


Huntington, 
| 

| 
Schoolcraft? 


ng campaign 


that took place in December of 166 and danuary of *67? 


A 
Q 


Yes, sir, I was. 


And did you sign a card for the union? 
> = } 
| 


Yes, I did. | 


Do you recall the date that you signed the card? 
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A It was the last prt of December. Around the 28th. I 
coulantt say for sure what day or what date. 
.Q And at anytime during the organizing campaign did you 
have any conversations with any management representatives 
wherein the union was mentioned? 
A Yes, sir. 
Q Do you recall the date or the approximate date of such 


conversation? 


A Well, it was about the middie of January, approximatel 
the 20th. 


Q All right, sir. 
Now-~ 
Ana who was the management representative involved? 


Mr. Darnall andj Mr. Crager. 


And where did this conversation take place? 


It took place at the bottom of the stairs after I hadi 
punched in for work. 
Q Was there anyone present other than Mr. Darnall and 
Mr. Crager and yourself? 
A No, there wasn't. 
fa) Would you describe for the Trial Examiner the conver- 
sation that took place at that time? 
A Weil, Mr. Darnall called me over to:ask me a question. 


He said he haa’ a question hetd like to ask me. And I dontt 


recall the exact words, but something to the effect that he 
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*presumed that I knew about the union ‘activities and | chat he 


| wanted to know my opinion of whether I would want the union to 


a me or Heck's to represent me. And TI ansuered yes 
that I would like the union to represent me. | 
Q Was there anything more to that Coneraatton? 

A Not as I recall. | 

Q ALL meee Did Mr. Darnall or Mr. Crager make any 
kind of record of your answer? | 

A Yes. Mr. Darnall had a clip board with a yellow clip 
pad on it with names and columns. I assumed it vals names of 
people in the store. And he made a mark out from ny name. 


Did you see your name on there? 


Was there anything further to the conversa 


Q 
A Yes, I did. 
Q 
A 


Not as I recall. 


Q Did Mr. Darnall or Mr. Crager tell you that regardless 


17 || of how you answered that it would not affect your job there? 


18 a No, sir. 


19 MR. JESU That is ali I have of Mr. Schoolcraft 


20 CROSS-EXAN SINATION 


s | 
Q (bo, Mr. Holroyd) You say when Mr. Darnall askei you 
| 
22 || this question you said yes? | 


23 A Yes. 
24 11Q Now, I want to read you, and you say, strike that. 


25 You say the, he had a clip board before him that had 


yellow pages on it? 


A Yes. 


Q All right. Now, I want to ask you if this is the 


question that he asked you. 

A Ali right. 

Q As you! mow the union has made a demand on the company 

stating that they represent a majority of the employees. I*m 

going to ask you a question. But before I ask you I want you 

to know that you do not have to answer and it will not have any 

affect on your! job. Do you want the union to represent you. 
Is this about what he said to you as you recall? 

A About. But there was no mention of anything affecting 


my job. 


Q There was no mention or anything that you recall about 
affecting your job? 

A No, sir. 

Q But otherwise it's about what you--- 

A It's about that. But like I na. ene was no mention 
‘that this won't affect your job or this will affect your job 
or anything like that. 

Q You dontt recall, at this point you don't recall exact 
what he did say? Is that correct? 

A Wel, I couldn't quite it word for word. It's been 
quite awhile. 


Q Did you give an affidavit to an agent of the National 


you very much, Mr. Schoolcraft. 
MR. MITTENDORF; One other question. 


REDIRECT EXAMINATION | 


Q (By Mr. Mittendorf) Do you specifically recall, Mr. 


Schoolcraft, if Mr. Darnall told you that they had been faced 
with a demand for recognition by the union? 
A I remember something like that. Not, I'm not exactly 
sure of the words, but something to that effect. | 


Q And do you recall Mr. Darnall or Mr. Crager stating 


tm you io not have to answer, that you can do ask you like? 


A Yes. They said that I didn*t have to answer if I 
didn't want to. : 
MR. MITTENDORF:; OK. That's all. ‘| 
MR. GUNNOE: Just a second. 


I believe that when you signed the card, you read the 
| 


application card? 


THE WITNESS; Yes, sir. 
MR. GUNNOE: I believe what you, were you told that if 
the union received a majority of the cards--- 


| 
MR. HOLROYD: Object to the leading nature of this 


es | 
kind of a question, Your Honor. Ask him what he was told. 


TRIAL EXAMINER: Sustained. 


MR. GUNNOE: I believe this would be cross-examination, 


i;would it not? 


TRIAL EXAMINER: Not on your part, no, sir. Direct or 


redirect, if you want to call it that. 


MR. GUNNOE: That's all. 


TRIAL EXAMINER: Thank you, sir. 


(The witness was excused) 
DENVER HOLLEY 
was called as a witness by and on behalf of the General Counsel 
a after being first auly ane was examined and testified 
as follows: 
DIRECT EXAMINATION 
Q (By Mr. Mittendor£) Would you state your name and 
adaress for the record, please? 
A Denver Holley, 615 Shaw Ste Debersveite, West 
Virginia. 
Where are you presently ESE Mr. Holley? 
Heck*' s. 
At the Fifth Avenue store? 
Fifth Avenue store. 
In Huntington? 


Yes. — 


or © Ff © FF HO 


And how long have you been employed there? 
Approximately five years. 
And in what department? 


Hariware. 


oOo. .r 2D 


And who is your department 


Johnny Rice. 
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Q Were you familiar with the union organizing campaign 
in late '66 and early *67? 

Yes, sir. | 

And did you sign a card for the wrtion® 


Yes, I did. © 


A 
Q 
A 
Q And you were familiar with the union campaign generally? 2 
A Bese . : 

Q 


Now, during the union campaign did you have any conver- 


sations with any management representatives wherein the union 


: 
: 
‘ 
: 
: 
| 
| 


was mentioned? 


A About the 21st of acer nse. I believe. 
Q All right, sir. Who was the management representative 
| involved? 
ih Mr. Ray Darnail and Mr. Tim Crager. 
Q Where 4id the conversation take place? 
In the stock room of the store. 


A | 
e Who was present at the time other than Mr, Crager, Mr. 


Darnall and yourself? 


A Well, there was two or three in there, but they was no 
; | 
one near enough to hear.what was said. 


2 


Q Just a private conversation between you and Mr. Crager 
and Mr. Darnall? 


A Just me aniMr. Darnall ana Mr. Carger. 


Q All right. Would you describe for the Trial Examiner 


what was said on that occasion? 
| 
| 


66 
A As I walked back into the stock moc it was about 
3300 or 3315, 3320, I dontt remember the exact time, I saw Mr. 
Darmnail and Mr. Grager back there. Well, he also saw me. And 
Mr. Darnall told me, elas Mr. Holley, I don't believe I've 
got you yet. And I said, no, sir, you haven't. He waiked up 
to me and he wane do you want the union to represent you. 
And I Sata — I do. He pate thank wath Mr. Holley. And 
that was ail that was said. 
Q Did he say anything at all before he said that? 
A No, sir. 
Q Did he! say anything after he said that other than just 
tanked you? 


A Just thanked me anj that was all. 
MR. MITTENDORF: I have nothing further of Mr. Holley. 


CROSS-EXAMINATION 
Q (By Mri-Holroyd) Who asked you to sign a card, Mr. 
Holley? 


Mr. Skaggs. 


Where did you sign it? 


At my home, sir. 


Who else was there? 


My wife and Mr. Skaggs and myself and my daughter. 
Dia your wife sign too? — 


You'ti11 have to ask her, sir. 


Did she sign in your presence? 
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- | 
Itm going to read to you. And ask you if this is what Mr. 
Darnall said to you when he talked ce you. As you mst know 
the union has made a demand on the company stating that they 
represent a majority of the employees. I'm going to ask you 
a question. But before I ask you I want you to know that you 
do not have to eee and it will not have any effect on your 
job. Do you want the union to represent you? 


Now, is this in effect what Mr. Darnail said? 


No, sir, he didn'tt say that. 
He did not say this to you? 
No, sir. — : 
What part did he not say to you that you recall? 
I don*t recall he said anything to me like that. 
Q Well, youtve already sesuitied, Mr. Holley, that he 
askegZ you if you wanted the union to represent you. 
A Yes. | 
Q And you Een 
A That?s what he eaten 
So at least he asked you that much? 


Yes, sir. 


He didn't say it. 


Q 
A 
Q You dontt recall anything else he saii? 
A 
Q 


“ | “ 
All right. And what was your reply when he said do 
| 


you want the union torepresent you? 
| 
| 


I said, yes, I do. 


7h 


po) 


Q An4 it*s your testimony here that this is what the 
card said; that the union could either ask for recognition or 
call foran election? 
A I don*t believe the card said that. pee 
Q What did the card say? 
A anit could be that way. 
MR. MITTENDORF: Objection. The cards are in evtaone . 


They speak for themselves. 


Oo oOo NX nan on & Ww ND 


MR. HOLROYD: What*s your understanding of what the 


card said? 


MR. MITTENDORF: Your Honor, objection. The cards are 


TRIAL EXAMINER: Overruled. Overruled. 
What did the card say to the best of your recollection 
THE WITNESS: It said to give the Food Store Employees 


Union authorization to act as a collective bargaining agent. 


And that's about it. 
(By Mr. Holroyd) That*s what you understood the card 


Yes. 
Q You now understand. And it was your understanding 
that they could either go for an election or do what else? 
A Well, they could get the union in by having the majority 
of the cards Signed. That*ts the way I understood it or have m 


eiection by the majority. 
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They were either going to get the union in with the 
| 
mae or have an election with the majority. Is that 


correct? 
| 
| 


Yes, sir. That's right. 
Who toa you this? | 
Well, I just took it from the card, na. thatts what 
Ss could do if they got enough of them signed. 
You took it from the card that they coul4; 


election-- 


Yes. 


“fc 
i 
| 


--if they wanted to? 


Yeah. 


But yet you've already testified that your understandin 


is that it didn't say anything about election on the card. Is 


this correct? 
I Ce see it on there. | 


hw 
on 
> 


oO 


Well, how) did you understand that they could have an 
election if you didn't see it on the cara? 
A Well, sir, it's just, it was just my opinion, a guess, 
that they coulda jo that if they wanted. | 
Q How did you form this opinion, Mr. Holley? 
MR. MITTENDORF; I'm going to object. 


MR. GUNNOE: Objection. 


| 
| 
| 
MR. MITTENDORF: Objection to any further questions 


that lire, Your Honor. 
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| witness has testified almost identically to what this so- 
called authorization card says. It*ts almost a blank check. 

|}I dontt think I want any more questions along that line. ; 

You're Annee. sir. 
(The witness was ecsue4) 
RICHARD BLEVINS 

ives called as a witness by and on behalf of the General Counsel 
jena, after being first auly ae was examined and testified 
as follows: 

DIRECT EXAMINATION 

le (By Mr. Mittendorf) Would you state your name and 

2 for the record, please? 

iA Rs chara ee. Route 3, South Point, Ohio. 
‘ Where are you presently employed, Mr. Blevins? 


Heck's Fifth Avenue store. 


And how long have you been there? 


; 
; 


Approximately six months. 
; And what department do you work in? 
| I work in the warehouse and I also drive a truck. . 
: 4nd who is your See. your department head? 
: Well, we have no department head at the present time. 
hares } McAllister was department heai. 
. Mr. McAllister has since quite I believe. Is that 
| 
| 
| 


‘correct? 


1A Yes, he has. 


| 


| 
Were you aware of the union campaign that was going on 
‘at Heck's in late December and early January? 


Yes, I was. 


And did you sign a cara for the union? 
‘ : 
Yes, I did. 


TRIAL EXAMINER: What is your last name again, ONS. 
| 

THE WITNESS: Blevins, B-L-E-V-I-N-S. | 

(By Mr. Mittendorf) I would like to show you a card 


which has been identified as General Counsel's =e 3-C, 


and ask if that bears your signature? 


A Yes, it does. . 


Q And that is the card that you signed apparently in the 
presence of either your wife or mother? 

A My EESSEK ° | 

9 ALL right, sir. And at the time you signed the cara 
did you wish the union to represent you? 


A Yes, I sea 


Q Ail enue sir. I would like to move for the admission 
| : 


of General Counsel's 3-C. 
| 
MR. HOLROYD: No objection. | 
TRIAL BXAMINER: Without objection the exhibit is 


. 
received. General Counsel's Exhibit 3-C. 


(The above-referre4d to document, 
heretofore marked General Counselts 
Exhibit No. 3-C was receive.) 
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Q (By Mr. Mittendorf) Now, Mr. Blevins, during the 
course of the union organizing campaign did you ever have 
occasion to speak to any of the management representatives 
wherein the union was mentioned? 
A Not that I can recall right off. 
Q Can you recall any occasion when you were peer about 
how you felt about the union? 
A I recall one ONE where I was approached. 
Q By eHol sir? 
A Well, Mr. Crager and another gentleman came to me. Its 


a loading -door behin2 the store where I was unloading the truck. 
Who was the other penetonan if you know? 
I dontt know. 
Is the gentleman present in this room? 
Itm not sure. I dontt remember the gentleman's face. 
All right. Proceed. Mr. Crager and someone else? 
“3 eht. Ana they asked me if I wished to have the 

union represent me as bargainng agent. And I told them yes- 


Ana that was all the question that was asked me concerning 


that. 


a) Was there anything said to you before they asked you 


that specific question, 40 you want the union to represent you? 
A Nothing at all. 


Q And was there anything said after they asked you that? 


A Nothing at all. 


Q Did they tell you that they had been faced with a 
ae from the union? | 

A As to the exact words that they spoke to — I don't 
recall ‘right off. But I dolmow it was, all this matter, just 
more or less the question of whether I wished that they would 


represent me or not. | 


Didn't make any statement that regardless of how you: 


| 
| 
i 
5 


answered your job would not be affectea? Did lowes any- 


thing like that? | 
; = | 
1A I don't recall anything of that nature, no. 
MR. MITTENDORF: All right, sir. That's ait I have of 


Mr. Blevins. . 
CROSS-EXAMINATION 
Q (By Mr. Holroyd) You say you don't renenber the other 


} gentleman that came up with Mr. Crager? | 
| 
| 


A No, I don't. 


17 11Q Do you know Mr. Ray Darnail, vice-president in charge 
| 


18 | of operations? i 


IS HA As far as I know this is the first time that Itve ever 


20 saw him. 


21 19 This is the first time you've ever seen him? 
; 
A I mean that I can--- | 


Q You don't remember that it was Mr. Darnall that was 
'with Mr. Crager and asked you that question? Is that correct? 
A Well, now someone mentioned that it was Mr. Darnall, bu 


83 
cerned, when the day was set. But I knew that there would be 
an approach to the store managers and to whoever was concerned | 
in the na. that the union would bargain with the manage- 
ment. Now, this is all that I knew of the matter. 

Q , Did they say anything to you about an election 

A Not that I recail. 
Q All right.” Now, you say that you had this conversatio 
with Mr. Crager and another gentleman who you have been tol4i 
was wicenpresivens Darnail. But you do not recall. Now, ren 
he came to you| 2id he have a clip board with some yellow sheets 

on it? 


HA I dontt remember what color the sheets were. But I 
recali that he had a clip board in his hand. 
Q All right. Now, let me ask ypu if this was what he 


stated to you or words to this effect, if you recall. As you 


must know the union has made a demand on the company stating 


that they represent a majority of the employees. I'm going to; 
lask you a question. But before I ask I want you to know that 
you do not have to aren: and I will, and it will not have, 
any effect on your job. Do you want the union to represent you 
Now, is this in effect what he said to you? 
A As I said I dontt recall the exact words, but I do 
23 ;;recall the statement fairly clearly as to whether I wantei the 


24} 
} 


union to represent me or not. And I recall that very well. 


But I remember that he read something to me. But what he reaj 


I cantt recall. 
Q What I just read to a5 could have been what he rea? 
Is this correct? 2 
A It's yw ssible. 
Q ° All right. 

But I wouldnt t-— 


MR. HOLROYD: All right. That*s all we have. 


One more question. 


. 


a) "(By Mr. Holroyd) Mr. Blevins, you state that Mrs. 


Blevins signei this authorization card. Now, I would like for 


you to examine the two signatures on that authori zation card, 
which is General Counsel's Exhibit 3-C, and ask if, ask you if 


both of those signatures are the same person? 


MR. MITTENDORF: What is the question, Mr| Holroy4? 


TRIAL EXAMINER; Whether or not two signatures on the 


so-called card, which really is a mimeographe4 sheet, the 
authorization caren are in the same handwriting. ‘Is that the 
question? : | 
MR. HOLROYD: Yes, sir. | 
MR. MITTZNDORF: AIL right. You mean the Richard 
Blevins and the Mrs. Ola Blevins? Youtre asking the witness i 
that is the same handwriting? 


MR. HOLROYD: That's the question. 


MR. MEITTENDORF: I just wondered. 


THE WITNESS: In other words whether I signed my 
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put the date, the number, the company's name, and also the 


company?s address, and the date. This is my handwriting. 

Q (By Mr. Holroya) How about your mother's signature? 
Is that your's? 

A If I recall correctly mother sala, sign it ang I'i1 
witness to the fact and handed it across the table and I signe 


it. 
MR. HOLROYD: All right. Thatts all. Thank you very 
much, Mr. Blevins. “That's ail. 
MR. MITTSNDORF: That's all. 
: (The witness was excused) 
MARGIE HOLLEY 
was called as a witness by and on behalf of the General Counsej 
ae after first being duly swom, was examined and testified 


as follows: 


DIRECT EXAMINATION 
Q (By Mr. Mittendorf) Would you state your name and 
address for the ahora. please? 
A Margie Holley, 615 Shaw sereeel Barperer eres West 
Virginia. 
Q Ani you are the wife of Denver Holley who has pre~ 
viously testified in this proceeding? 
A Yeokete 
Q Ana you are presently employed at Heck's, Mrs. Holley? 


A Yes, sir. 
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How long have you been there? 
I believe it will be four years this coming October. 
What department are you in? | 
Clothing department. 
And who is your department head? 
Oleta Davidson. 
Were you familiar with the union organizing campaign 
= went on in late December of 66 ana early January of 67? 
Yes, sir. 
And did you sign a‘card for the eniont Mrs. Holley? 
Yes, I did. 
In addition to signing the card did you have any 
jother cards signed? | 


I had one. 


What was thermame of the individual? 


Virginia Eawards. 


Virginia Edwards. I show you what has been identified 


Yes, it does. 
And your name appears as witness. Did Mrs. Virginia 


Yes, she did. 


Pons sign that card in your presence? 
| 
| 


MR. MITTENDORF: I would like to move for the receipt 


lof General Counsel's Exhibit Number 3-H. 
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MR. HOLROYD: I would object to this card on the same 


basis as previously stated in reference to the cards received 
thru Mr. Gunnoe. 


TRIAL EXAMINER; Yes. Your objection is overruled, 


Mr. Holroyd. You have an exception. 


This is 3-H I think, Mr. Reporter. 


(The above-referred to document, 
heretofore marked General Counsel's 
Exhibit No. 3-H was receivei.) 


Q (By Mri Mittendorf) Mrs. Holley, gZuring the course of 


the union campaign did you ever have occasion to have any 
conversations with any management representative wherein the 
union was mentioned? 


Yes, sir. 
On how many different occasions? 
One I believe. 
Who was the management representative involved? 
Mr. Darnall there and Mr. Crager. 
Do you recail men this took Saree Mrs. Holley? 
Yes, sir. It was on January the 21st, at 3:15 p.m. 
Where did it take place? ; 
In the store in the clothing department. 
And was anyone present besides you ani Mr. Crager an4 
Mr. Darnall? 
A No,’ sir. 


Would you describe for the Trial Examiner what was 
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said on that occasion? : | 


A Mr. Darnall asked me if I wanted the union to repre- 


sent me. And I told him yes. 
Q Prior to asking you that did Mr. Darnail have anything 
else to say? 
A He said he wanted to speak to m a moment..| I was 

cleaning my counter. It was on a Saturday afternoon. And he 


. | 
asked me if I wanted the union to represent me. And I told hi 


yes. He said thank you, Mrs. Holley. | 


Q All right. Do you know an employee at the| store by th 


name of Sue Bess? 


A Yes, I do. 

Q Did you ever have any occasion to discuss the union in 
~ || 

any way with Sue Bess? 


A At one time, yes. 


Q Do you recall the approximate: date of that, Mrs. Holley? 
No. I dontt know exactly the date, but it) was right 

atten just a few days after she had Signed a union card. 

Q Do you know oy, when it was? 

A Just a few days after New Years. I'm not poe 

Around the third or fourth maybe of January. 
Where did that conversation take place? 
In the clothing department. 


Who was present at the time? Anyone? 


Just she ang I. 
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Q Ali right. And what did Miss Bess tell you on that 
occasion? 


A She came downstairs and said Mr. crager had had her up 
in his office. And she told me. she said, I*m scared to death 
Mr. Crage> just haq me in the office and told me that if he 
found out that any of the department heads had signed for the 
union that he would fire them and there wouldn't be nothing 
anybody could do about it. And she asked me if I would cali 
Mr. Skaggs ani'have him get intouch with her. And I told her 
I would. 

MR. HOLROYD: Well, Itm going to object to this testi- 
mony ani move to strike it, Your Honor. This is outside even 
the improperly amended complaint. 

MR. MITTENDORF: The witness hasn*t fini shea testifying 


yet. 


MR. HOLROYD: Well, she's testifiei that much so far, 


Your Honor, and I think that's improper. 

MR. MITTENDORF: Do you recall anything--- 

TRIAL EXAMINER: Do you claim this is Nesrean Mr. 
Holroy2? ; 


MR. HOLROYD: Yes. In addition to that it is hearsay. 
MR. MITTENDORF: Well, may I--- 
MR. HOLROYD: What an official of the company toli 


another supervisor. 


TRIAL EXAMINER: Mrs. Holley, of course, is not a 


THE WITNESS: No, sir, I*m not a superviso 
MR. HOLROYD: Bess is though. 


TRIAL EXAMINER: Itil let it stand for a BEEIEE subject 


4 Ito your motion to strike. Letts see where we go. 

5 ° (By Mr. Nattendor) Do you recall anything else in 

6 lithat conversation that you had with Miss Bess, Mrs. Holley? 

7 ‘ No. Except that I told her that I'a have Ronnte call 
her and tell her ae if he thought there was any way she 


Siicould get in trouble over signing a union card by him claiming 
- | 
| 


20 Ii she was a department head. 
Do you recall any reference Miss Bess mae to spying on 

gee employees? union activities? , 
iA At a later time she told me that, but I wasn’ t at the 


14 ji store then. ; 


“ Q Oh, now wait. When was the time she told you about 


16 j that? 


| 
7 TA That was after this at another time. Evidently she 
18 hag been in his office. I'm not sure. | 
ad OK. What date was wane approximately? | 

20 tA I don't have any aca sir, about the gate on that. 

21 But she told me he had asked her to watch out ant listen for 
22 || the employees ani let him know if she heard them discussing 

23 |i or trying ve get anybody to sign up for the union. 

: 


Now, was anyboay else present other than — and Miss 


| Bess on that occasion? 


A No. She ridges to work with us. 


Q Did she tell you this while she was--- 


A And it might have been on the way to work. See, my 


mother-in-law keeps her little girl and we take her over there 
ang Miss Bess gets in the car and rides just about a block and 
a half to work. It possibly could have been on the way back tq 
work when she was telling me this. 


Q Now, do you know when the union made it's demand for 


recognition? Do you recall the union representatives being in 


there? 


A Yes. I remember when they were in the store that day. 


Q Now, this conversation that you had that day with Miss 


Bess regarding her spying on the other employees" union activi 


ties, did that take place before or after this demani for 
recognition? 


A Itm not sure. I believe it was before they was there. 
Itm not positive. 
Q . All right. Now it has been establishei that the date 
that the dexan4--- 
MR. HOLROYD; I'm going to object to him instructing 
the witness on the witness stand as to what's been established 
TRIAL EXAMINER: Yes. 
Q (By Mr. Mittendorf) All right. Approximately how 
long before the demand for recognition was made, Mrs. Holley, 


did this conversation take place? 


| week. 


ihe was there. 


| 
: 


;Q 


| 


1 


| 


gate that Mr. Darnall was there because I wrote it 


Q 
A 
Q 


mined. 
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Well, I dontt think it could have been more than a 


I don't believe. Now, Itm not positive. I 


Are you referring now to the incident--- 


At the time--- 


--when Mr. Darnall-- 


do know the 


idown when 


When Mr. Darnall was there on the 21st of January. 


Yes. 
That's all I have of Mrs. Holley. 


CROSS-EXAMINATION 


(By Mr. Holroya) Now, Mrs. Holley, you say--~ 


MR. MITTENDORF: Excuse me a minute, Mr. Holroyd. 


MR. HOLROYD: I'm questioning the witness, 
You say that you ride back and forth with 
THE WITNESS: Uh-huh. 


(By Mr. Holroyd) In your car towork. And 


if you don*t 


Mrs. Bess-- }. 


you had 


" | 
this conversation. Now, would you tell us again exactly what 


she said in reference to what Mr. Crager had tol4 


A 


her? 


Now, I didn't have that conversation with her about 


what he told her upstairs, that he could fire anybody, that 
- | 


was at the store, when she came out of his office 


that. 
Q 


A 


Because she was nervous and scare. 


She told you that she wanted to get in touch with Mr.- 


she told me 


| 
Wanted me to have Mr. Skaggs call her because Mr. 
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© 


ee let's go back to this conversation that you had 
| with Miss Bess. You say you were in a car on your way to work 
I said we may have been. 
All right. Where ever you were-- 
I don't remember exactly where I was when I talked to 
er about--- 


It's been quite awhile. It*ts pretty hard to remember 


O > 


ct 6 pear 


hese things. I understand. 


It's been awhile, yes. 


oOo FP 


I understand, Mrs. Holley, it's pretty hard to remembe 


Bie things. | But this testimony is important and it*s neces- 


| sary that you search your memory ani try to give us the best o 
oe recollection as to what was said when you talked to Miss 
Sa Now, will you tell us exactly what you said ani exactly 
is she said in this conversation? 

iA About which conversation? 

ie The one about where she said she was supposed to spy on 
the employees. 

r I dontt remember the exact conversation. But she told 
= that Mr. Crager had asked her to listen on the floor an4 
see that. if any of the employees, or if she heard any of the 

: employees talking of the union or trying to get anyboiy to sign 
| for the union would she inform him ani let him know. 


lo This was on the floor while they were working? 


|A While they were working. If she heard them discussing 
: 
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or talking union that she would tell him. 
| 


Q Do you know that the company has a rule against solici- 


ting, employees soliciting while they are supposed |to be workin xs 


A I adian't solicite anybody while I was working. 

9 Mrs. Holley, please don't evade my questios. The 
question is do you know that the company has a rule that 
employees are not supposed to solicite while they are--- 
A Yes. They have signs up in the store. 
Q They have the signs? 

A Uh-huh. But I may say they*tve been put up since the 


union activity started. 


Q All right. Now, let's get this testimony down, Mrs. 


Holley. “You say they*ve been put up-- 
A Some of them have been put. up since they have starte4 


trying to get the union organized. 


Q Well, now they have been up for several years, haven't 


they? | 


A Well, there might have been some old ones up, ut they 
| 


| 
put some new ones up. 
| 


Q Oh, they took some 014 ones jiown and put some new ones 
up? | 
A I Aon'*t know whether they took the o14 ones 4own or not. 
But there have been new signs posted in the store. In fact 
therets one-in the econer the lounge, uh, the lunch room. 


Q All right. Now, you say Mr. Crager an4 Mr. Darnall 
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came to you and asked you concerning the union. Didi you notice, 


what Mr. Darnall had with him when he was askingyou this 


question? 


He had a piece of paper with him. I didn't pay close 


lattention to it.. I, itzlooked like he had a list of the names 


of the employees on it. 
A yellow! sheet on a clip board. Is that correct? 
Uh-huh. . 
Has All right. Now I want to ask you, I want to read this 
pocaverens here to you and ask you if this is the, in substance 
12 binae he asked you as best as you canrecall. I realize it's 
I seen quite awhile, but you try Ae remember. 
As you must know the union hai maje a demand on the 
lcompany stating that they represent the majority of the ee 


lees. I'm going to ask you a question. But before I ask I want: 


| 


16 jyou to know that you 4o not have to answer ani it will not have 


| 
| 


17 ‘any effect on your job. Do you want the union to represent you 


18 Now, is this in substance what he askei you, if you 

19 recall? 

20 IA “He Aid not read anything from any paper to me. 

21 ) But other than the fact that he didn*t readi to you was 
22 |ithe substance-- 

23 He askei me if I wanted the union to represent me. 

24 | This-- 


Ani I told him yes. He didn't go thru all that stuff. 


No, sir. 
Q You don't recall him asking you the rest of that? 

AS No, sir. He jidntt even have it on the sheet where he 
had my name. | 
Q But you don*t recall-- 


Or had the list of names. 


You don't recall him saying anything else? | 


Not in those exact words, no. 


But words to this effect. Is this correct? 


| 

To the effect that I wanted the union to represent me. 
; | 
Uh-huh. | 


A Not that they had been notified or any, all of that 
. | 
stuff that you reai off there. 
- | 
Q Now, where 4ia this conversation take place with Mr. 


Crager? 
A In the clothing jepartment. I take care of the domes- 


tic aisle and I was in the domestic aisle. He came aroun4d-- 


Q Right around your general work station? In your 


general work area? 
: | 


A On my own counter. Uh-huh. 

MR. HOLROYD; That*ts all we have of this, just a 
moment. , 
Miss Holley, 4i9 you give an affidavit to the National 
Labor Relations Board? 


THE WITNESS: Yes, I iid. 
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MR. MITTENDORF: Very well. Do you wish to take 
another witness before lunch? 

TRIAL EXAMINER: It's entirely up to counsel. 

MR. HOLROYD: Dia you say it's your last witness? 

MR. MITTENDORF: Yes. 

MR. HOLROYD: We might as well get it over with. 

TRIAL EXAMINER: Go ahead. _ 

LINDA JETT HARSHBARGER 

was callei as a witness by ani on behalf fo the General Counse 
ana, after being first duly eer was examined and testified 
as follows: 


DIRECT EXAMINATION 


Q (By Mr. Mitendorf) Would you state your name an4 


adaress for the record, please? 


Linda Jett Harshbarger, 326 Markham Terrace, Hunting- 


Where are you presently employed, Mrs. Harshbarger? 


Heckts on Fifth Avenue. 


4nd how long have you been there? 
Approximately nine anj a haif months. 
An4j what department are you in? 
Cashier. 

Who is your immetiate department head? 
Head Cashier is Louise Morrison. 


Has Miss Morrison been the head cashier ever 


Mr. Crager. | 

Dia Mrs. Morrison interview you, or did you go directly, 
to her department? 

She was on her vacation. | 


Oh. Do you know if. Mrs. Morrison has ever fired any- 


I don't know. 


| 

| 
Do you know if she*s ever hired anybody? | 
I Aon't know. 


Do you know if she has ever recommenied any disciplinar. 


If we argued out front. Is that what you mean? 


Well, that might be one of the occasions. 


Yes. Shets talked to Mr. Crager out it. 
2 Does she report the employees* conduct to Mr. Crager? 
6 | Do you know? | : 
MR. HOLROYD: Again we're getting into leading questio 
ppeze: ours Honor. I'm objecting.: | 
ne) (By Mr. Mittendorf) During the union campaign, Mrs. 
SaeSeeee- Ton signed a card I believe? | 
A Yes. - 
iQ During that union campaign iid you ever have any occa- 


| 


| union? 


23 || sion to talk to any of the management representatives about th 
| 


| 

li _ Well, they @me around, Mr. Darnall ani Mr. Crager isall. 
| 
| 


Do you recall when that was? 
January 21st. 


All right. Who was present at the time they talkei to 


Myself, Mr. Darnall, ani Mr. Crager. 


Just the three of you? 
A That's all I know. 
Q All right. Would you eee oh, strike that. 
Where did this conversation take place? 
A At the first register. 
Q All right. Wouk you describe for the Trial Examiner 
what took place at that time? 
A Mr. Darnall came up and asked, he had a clip board. 
Ana he was talking about something. Al1 I could make out was 
whether I wanted the union to represent me. Anji I told him 


that I haa signel it. Ani by that I meant I'd signed the unio 
card. And that was all. He said, thank you, I believe, and 


went on. 

Q He fecha 

A It just took a minute or two. 

Q Did he ask you anything before he asked you if you 
wanted the union to represent you? 

A He was, he had something on a clip board and he was 
talking about it and pointing to it. But I aian't pay much 


attention. 


H 
c You didn*t see what was on the clip board? 
- | 


| A And then after I told him that I'd signed it I believe 


| he had some names where he was checking off. I don't know. 
| | 
t 

A | 


You told him you had signea it? 
Uh-huh. 


Wei, when he left you did he check off anything on 


his list? ; | 


I believe he hai a piece of paper with names where he 
- | 
= checking off. I don't know. He checkei something. 


MR. MITTENDORF: I have nothing further of Mrs. 


| 
12 


"| 
13 | Harshaberger’ 
| 


2 { CROSS-EXAMIN ATION 


(By Mr. Holroyi) You say you and Mrs. Morrison are = 


different shifts and you harily ever see her. Is that correct? 
. - | 


Bt 
| 
| 
| 


A When she comes in, why, I leave. Uniess it laps over 
lor during Christmas time. 

So most of this testimony that you have given about 
pose her duties are and everything are what’ other employees 


have told you. Is this correct? 


r That? s all she tells us. Mostly I mean. 
You don*t see her work very frequently, very often, do 
| 


| 
You really don*t know what she does, 4o you, other than 
Ena other employees tell you? 


| 
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lg The time Mr. Gunnoe and Mr. Skaggs were at your house 
jwas there anyone else PPO besides these two? 
a No. Because I, they came and we signed it in the 4oor 
way. We didn*t go in the house. 
Q All right. Now, when they talkei to you did they say 
Feoctne to you about wanting to get the cards sign so that 
they could demand that the company recognize the union? 
A I dontt remember. 
Q Did they say anything to you about getting cards signe 
so that they could file a petition for an election? 
A Not that I know of. He explained what the union, abu 
union is all I know. 
Q Just explained what the union was all about. Now, you 
say when Mr. Darnall ani Mr. Crager came up to you, this was 
ES your wrk station. Is this correct? 
A First register. Uh-huh. 
You. say Mr. Darnall had a clip board. He haa yellow 
sheets that were on a clip board? 
I don't remember what color they were. 
Ana you say he appeared to be reajing from something 


or looking at something when he was talking to you? 


Ana then I think you also said that he maize a mark on 


| Yes. But I-- 
512 


a list. Is this correct? 


(NojAded head affirmatively) 


116 

Q I think you also said he was talking about something 
but all you could make out was that he asked you if you wanted 
the union to represent you? | 
A That's all. Uh-huh. | 
Q Now, let me read you something here and ask you if 
this helps your memory any about what Mr. Darnall saii to you. 


| 
As you must know the union has made a demand on the 


company stating that they represent the majority of the 


employees. I'm going to ask you a question. But before I ask 


I want you to know that you do not have to answer ana it will 
~ | 


not have any effect on your job. Do you want the union to 
| 
represent you? | 


Now, does this help you remember about what was said, 


Mrs. Harshbarger? 
| 

A He was talking real fast and all. And ali I could 

make out was whether he, whether I wanted the union to repre- 


sent me. And that's when I pipped up and sid that. 
Q Was it busy around you? Was there a littie naise or 
something? You said you couldn't hear very well. | 
| 
A No. 
Q Were you a little nervous when Mr. Darnall came up to 
talk to you? | 
A Yeah. Because they came from behind me. 


Q Well, he could have said what I just read 


this correct? 


Yeah. He could have. Yes. 
MR. HOLROYD: That's all we have. 
REDIRECT EXAMINATION 

Q (By Mr. Mittendorf) Mrs. carenpaccerm: you said he. 
could have. Do you specifically remember whether he did or 
aid not say that? 
A Well, he might have been reading. He was talking real 
fast andj all. And that's all I could make out. 
Q What is the portion that you actually remember? 


What? The part he said? 


A 
Q Yes. 
A 


The union. Whether I wanted it to represent me or not. 
MR. MITTENDORF; All right. That's all. 
TRIAL EXAMINER: Thank you. You are excuse. 


(The witness was excused) 


MR. MITTENDORF: I may or may not have another witness, 
Mr. Examiner. 
TRIAL EXAMINER Very well. 


MR. MITTENDORF: I would like to take a luncheon break 


at this time if we can do SO. 
TRIAL EXAMINER: I think the vote is unanimous in that 
respect. Is two-thirty agreeable to everyone? 
(Whereupon, at 1:10 Bectoce, a the hearing 


was recessed, to reconvene at 2:30 o'clock, p.m., the 


same 4ay.) 


AFTERNOON SESSION 


TRIAL EXAMINER RAYMOND: On the record, Mr. Reporter. 


| 

| 
ee 

1 


Youtd better put your stipulation on the recora. 

MR. MITTENDORF: Very well, sir. Let the record show 
that during an off-the-recora discussion Mr. Holroya has 
agreed to stipulate that at all times material herein an 
employee, Loui se:Morrison, is a supervisor An defined in the 
Act and hence should be excluded from.any unit found appro- 


priate. 
Is that a correct statement? 
MR. HOLROYD: We so stipulate. 
MR. MITTENDORF: Thank you, Mr. Holroy4. 
TRIAL EXAMINER: Is her name on Respontentt s Exhibit 4 
MR. METTENDORF: Yes, sir, it is. 
TRIAL EXAMINER: Then that makes the stipulated super- 
visors number eight out of 38 names on the arent on the pay- 


roll list. Right? 
MR. MITTENDORF: That is correct, sir. 


TRIAL EXAMINER: And what about the unit question? Is 


that in question here? It is in the pleadings, as' I pointed 
| 
out. 


MR. MITTZNDORF: The pleadings do indicate that there 


is a disagreement on the unit. However, with respect to the 


unit I would like to ask the Trial Examiner to take official 


nr nnn | 


MR. HOLROYD: Yes, sir. 


TRIAL EXAMINER; --that Itm regarding it now as being 


denied. 


General Counsel rests? 


MR. MITTENDORF: I would like to call Mr. Brooks to 


$ 
‘ 


the stand for a couple of very brief questions. 


JACK L. BROOKS 


was recalled as a witness by and on behalf of the General 


‘Counsel, and after being reminded that he was still under oath, 


‘was examined ani testified as follows: 


: 
DIRECT EXAMINATION 


ite (By Mr. Mittendorf) Mr. Brooks, there is a letter in 


Leviaence Aated January 17th, which you sent to Mr. Fred Haddad 
| You are familiar with that exhibit? 

Yes, sir. 

Have you ever received an answer to that letter? 

No, six, I did not. 

Has the company ever offered to grant recognition to 
the union? 

No, sir. 

Have they ever offered to meet with the union? 


No, sir. 


| 


23 1Q Or to discuss wages, hours, or terms anj conditions of 
i : 
a eee 


; 
HI 


testified earlier? 
A Yes. 
Q You realize you are still under oath? 
A Yes. 3 | 
Q After the company received the tevean whtoh has been 
received into evidence as General Counsel's Exhibit Number 2, 
laia this ever make its way to your desk? 
A Yes, sir. 
Q | vat, if nos tine ave did you do as a result of that 
letter? 

A I came to Huntington and conducted a poll of all the 
15 | employees in the Fifth Avenue store. | 
14 1Q Would you tell us how you conducted this poi? 


Sia Yes, sir. I polled each individual employee. I wrote 
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Q (By Mr. Holroyd) You are the same Ray Darnall that 
| 


: m | 
down exactiy what I was going to say to the employees. Becaus 
we had had a unfair labor practice charge thrown at us on a 
" | 


: 
previous occasion. So I wanted to be sure that I 4i4 read 


exactly what, I: hai to say to the employees. 


Q All right. 
(A document was marked 
as Responient's Exhibit No. 3 
for identification.) | 
Q (By Mr. Holroyd) I'11 show you what has been marke4 


|for identification as Respondent's Exhibit Number 3, which has 


been shown to General Counsel, and ask you if you ican identify 


171 NLRB No. 112_ D-452 
Huntington, W. Va. 
UNITED STATES OF AMERICA 


BEFORE THE NATIONAL LABOR RELATIONS BOARD 


HECKS, INC. 


and ; Case No. 9-CA-4185 
FOOD STORE EMPLOYEES UNION, 
LOCAL NO. 347, AMALGAMATED 
MEAT CUTTERS AND BUTCHER 
WORKMEN OF NORTH AMERICA, 
AFL-CIO 
DECISION AND ORDER 

On August 1, 1967, Trial Examiner Arthur E. Reyman issued his 
Decision in the pperenent ied proceeding, finding that the Respondent had 
engeged in and was engaging in certain unfair weber practices and recommending 
that it cease and desist therefrom and take certain affirmative action, as 
set forth in the attached Trial Examiner's Decision. Thereafter, the 
Respondent filed exceptions to the Trial Examiner's Decision. 

Pursuant to the provisions of Section 3(b) of the National Labor 
Relations Act, as amended, the National Labor Relations Board has delegated 
its powers in connection with this case to a three-member panel. 

The Board has’ reviewed the rulings of the Trial Examiner made at 
the hearing and finds that no prejudicial error was committed. The rulings 
are hereby affirmed. The Board has considered the Trial Examiner's Decision, 
the exceptions, and the entire record in this case and hereby adopts the findings, 


1/ 


conclusions, and recommendations of the Trial Examiner, as modified below. 


—_— 

1/ The Teial_Examiner found that Sue Bess, a supervisor, told an employee that 
she /Bess/ had been told to observe the employees and report any union 
activity to the store manager. Accordingly, we shall modify the Trial 
Examiner's Recommended Order to reflect the violation of creating an 


impression of surveillance and delete that portion which indicates a 
finding that the Respondent had in fact engaged in surveillance. 


171 NLRB No. 112 


D-452 
We agree with the Trial Examiner's conclusion that the poll of 
the employees violated Section 8(a)(1) of the re The evidence clearly 
_ indicates that few, if any, of the employees polled received assurances that 
no reprisals would be taken because of their answers to the poll. Accordingly, 
and een: without considering the application of Struksnes Construction Co., 
inc., which issued after the polling in this case, _ conclude that this 
polling violated Section 8(a)(1) under the standards as set forth in Blue 
Flash Express a ; : | 
In 1965 the Respondent conducted a similar poll of the employees in 


tthe same unit, and the Board and the Court found that polling to be unlawful. 


Heck's, Inc., 159 NLRB 1151, enfd. 387 F.2d 65 (C.A. 4). In that case the 


complaint also alleged a violation of Section 8(a)(5) which we dismissed 
finding that the Union did not represent a majority of the employees in the 
unit, noting in footnote 1 of that decision that even if majority status had 
been attained, the interrogation was not so flagrant that it necessarily had 
the object of destroying the Union's majority status, citing Hammond & Irvin ; 
Inc., 154 NLRB 1071, 1073. Although the Respondent's conduct was similar 
herein, we agree with the Trial Examiner that in the present case the | 


| ‘ 
Respondent violated Section 8(a)(5) and (1) by refusing to recognize Sep 


bargain with the Union. 
We cannot, at this time, overlook a course of conduct engaged in by 
| 


| 
this Employer on a companywide scale. The Board has, in eight different cases, 


The Trial Examiner erroneously recapitulated the results of the Respondent's 
poll. However, as we have found that the poll was coercive and vi lative 
of Section 8(a)(1) of the Act, the results obtained are immaterial land 
cannot support any asserted good-faith doubt of the Union's majority. 

165 NLRB No. 102. 

109 NLRB 591. 


D-452 


5/ 
found this Employer has violated the Act. The violations have included 


polling similar to that in the instant case, threats, interrogation, and 
discriminatory discharges. The Respondent operates several retail stores, 


all located in western West Virginia, and nearby Ashland, Kentucky and most, 


if not all,of these stores have been the site of unlawful conduct. Employees 


at all stores receive a monthly company publication, which, on occasion, has 
: 6/ 
been utilized to comment upon union organizational developments. President 


Haddad actively participated in conduct found to be unlawful in five of the 
cases set forth in footnote 5, although not in the instant case. Vice-president 
Darnall has engaged in unlawful conduct in five of these cases, and has again 
engaged in unlawful conduct in the present case. 


It is clear that the Respondent has the same labor relations policy 
7/ 
affecting all employees at all of its stores, and this policy is based, in part, 


onopposition to the freedom of choice by its employees in regard to collective 
bargaining. It is also apparent that the company newsletter, the proximity 

of the stores, and the active participation of top company officials in carrying 
out this illegal labor policy, all have the effect of emphasizing individual inci- 


dents of unlawful conduct. The repetition of conduct which had earlier been found 


unlawful at this same store and to many of the same employees further indicates 
a disregard for the policies of the Act, and the impact of such repeated conduct 


therefore is much greater than in the initial incident. 
‘ . 


Upon review of all the relevant factors herein, we conclude that 


the Employer's unlawful conduct in this case is amplified by, and is part of 


5/ Heck's Discount Store, 150 NLRB 1565, enfd. 369 F.2d370 (C.A. 6); Heck's, 
Inc., 156 NLRB 760, enfd. in pert 386 F.2d 316 (C.A. 4); Heck's, Inc., 


158 NLRB 121, enfd. 387 F.2d 65 (C.A. 4); Heck's, Inc., 159 NLRB 1151, 


La aN ES FD 
enfd. 387 F.2d 65 (C.A. 4); Heck's, Inc., 159 NLRB 1331, consent decree 
entered, June 13, 1967, (No. 13, 390, C.A. 4); Heck's, Inc., 166 NLRB No. 


—— 


32; Heck's, Inc., 166 NLRB No. 38; Heck's, Inc., 170 NLRB No. 53. 
6/ Heck's, Inc., 159 NERB 1151, 1156 at footnote 16. 


7/ Ibid. 


8/ | 
its companywide antiunion policy, and its impact must be evaluated in 


the context of its prior flagrant unlawful practices. Such conduct clearly 
reflects a rejection of the collective-bargaining principle. As we have 
found that the Union did in fact represent a majority of the employees, we 
conclude that the Employer's conduct in this case was designed solely to 
avoid its collective-bargaining obligation, and a bargaining order) is an 


g/ 
appropriate remedy for its violation of Section 8(a)(5) and (1) of the Act. 


ORDER 


Pursuant to Section 10(c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board hereby adopts as its Order the 
Recommended Order of the Trial Examiner, as modified herein, and orders that 
the eta ers Heck's, Inc., Huntington, West Virginia, its officers, agents, 
successors, and assigns, shall take the action set forth in the tial Examiner's 
Recommended Order, as so modified: | 


1. Delete from paragraph 1(b) of the Trial Examiner's Recommended 


Order the words "engaging in" and substitute therefor the words "ereating the 
| 


| 
impression of . . ." 


| 
| 
2. Delete from paragraph 2(b) of the Trial Examiner's | Recommended 
Order that part thereof which reads "to be furnished" and substitute therefor 
| 


"on forms provided .. ." 


Dated, Washington, D. C. 


MAY 24 1968. 


———<—<$— 
Gerald A. Brown, | Member 


Howard Jenkins, Jr., : Member 


Sam Zagoria, | Member 


(SEAL) NATIONAL LABOR RELATIONS | BOARD 


8/ See N.L.R.B. v. Overnite Transportation Co., 308 F.2d 284, 286-287 (C.A. 4) 
enforcing 129 NLRB 261. 


9/ Hammond & Irving, Incorporated, 154 NLRB 1071. 
sk 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
DIVISION OF TRIAL EXAMINERS 
WASHINGTON, D.C. 


HECK'S, INC. . 
and Case No. 9-CA-4185 


FOOD STORE EMPLOYEES UNION, 
LOCAL NO. 347, AMALGAMATED 
MEAT CUTTERS AND BUTCHER 
WORKMEN OF NORTH AMERICA, 
AFL-CIO 


Williem C, Mittendorf, Esq., of 
Cincinnati, Ohio, for the General 


| Counsel of the National Labor 
| Relations Board. 
xederick F, Holroyd, Esq., of 
Charleston, W. Va., for Heck's, 
Inc, z 
Messrs. Jack L. Brooks and_Woodrow R. 
Gunnoe, each of Charleston, W. Va., 
for Food Store Employees Union, Local 
No. 347, Amalgamated Meat Cutters and 
Butcher Workmen of North America, 
AFL-CIO. 


TRIAL EXAMINER'S DECISION 


ARTHUR E, REYMAN, Trial Examiner: This is a proceeding under 
Section 10(b) of the National Labor Relations Act, as amended, 29 U.S.C. 
151 et. seg., herein called the Act. 


On February 13, 1967, Food Store Employees Union, Local No. 347, 
Amalgamated Meat Cutters and Butcher Workmen of North America, AFL-CIO, 
herein sometines called the Union, filed a charge against Heck’s, Inc., 
herein sometimes called the Respondent or the Company, the charge setting 
forth certain acts alleged to have been committed by the Respondent resulting 
in unfair labor practices within the meaning of Section 8(a)(1) and (5) of 
the Act. On April 21, 1967, the General Counsel of the National Labor 
Relations Beard, on behaif of the Board, by the Regional Director for 
the Ninth Region, pursvant to Section 10(b) of the Act and Section 102.15 
of the Board's Rules and Regulations, Series 8, as amended, issued a 
Complaint and Notice cf Hearing, the Complaint alleging, inter alia, 
that the Respondent had engaged in and was engaging in unfair labor 
practices within the meaning of Section 8(a)(1) and (5) and Section 2(6) and 
(7) of the Act. The Respondent filed timely Answer to the Complaint, 
effectively denying thet it had engaged in or was engaging in unfair labor 
practices, as alleged in the Complaint. Pursuant to Notice of Hearing, this 
case came on to be heard before me at Huntington, West Virginia, on June 13, 
1967. The hearing wes closed on the same day. At the hearing, the General 
Counsel and the Respondent were represented by counsel and the Charging Party, 
the Union, was represented by two of its representatives, Each party was 
afforded full opportunity to be heard, to call and examine and cross-examine 
witnesses, to introduce evidence pertinent to the issues, to present oral 
argument and to file briefs. Briefs filed on behalf of the Generel Counsel 
and the Respondent after the hearing have been carefully considered. 


witnesses appearing before me, I make the following: 
Findings. of..Fact 


| 
. - - | 
Upon the entire record, and from.my observation of the 
me 
| 
- : | 
I. The Business of the Respondent 

The Respondent is a West Virginia corporation engaged in the : 
retail sale of various merchandise including .ready-to-wear clothing, 
sporting goods, hardware, household goods, toys. and..cosmetics at various 
locations in the States of West Virginia and: Kentucky. : The Respondent's 
Huntington, West Virginia, Fifth Avenue store is the only location 
involved in this preceeding. During the i2 months immediately. preceding 
the issuence of the Complaint herein, a representative period, the 
Respondent, in the course and conduct. of, its business operations, had .a 
gross volume of: retail eales in excess of $500,000. During jthe same period, 
the Respondent: hed a direct inflow, in interstate commerce, of materials, 
goods and products valued in excess of $50,000, which it purchased ‘and had 
shipped divectly to.it in West Virginia, from points, outside of that State, 


. -At all times material herein, the Respondent is and has been 
an "employer" as defined in Section 2(2) of. the Act,. engaged) in "commerce" 
and in operations "affecting commerce" as defined in ‘Section.2(6) and (7) 
{o£ the Act, respectively, | 


II. The Union Involved Herein 


Food Store Employees Union, Local No. 347, Amalgamated Meatcutters 
and Butcher Workmen of North America, AFL-CIO is and has been at all times 
material herein a labor organization as defined in Section 2(5) of the Act. 


TEI. The Unfair Labor Practices 


| 
. Union Organizational Efforts 
- After the Union began an organizational drive among ‘the 

Respondent's -émployeeas, at. dts Huntington Fifth Avenue store; in - —- 

the latter part of December, 1966, Jack L. Brooks » business representative 
of the Union, on January 16, 1967 1/ together with Russell Skaggs: arid 
Woodrow RK. Gunnoe, ‘two other business representatives of the) Union, 

called at the.Fifth Avenue store; Gunnoe and Skaggs entered and Brooks 
followed them into the store 2 or 3 minutes later, Skaggs and Gunnoe, 
after they had-entered the store, distributed a letter -to the employees; 
“Brooks followed them into the store and passed out another letter, and 
after Brooks had passed out several of the copies of the letter held by 
him, Tim Crager, the store manager, approached him and told him that he 


could not distribute such literature within the store. Brooks 
testified,:es follows: 


Seat Ree se | 
Mr. Crager- told me I could not pass the letters out, 
And. I told him. I was sorry but I had already passed 
them out. And I asked him who he was, the manager or | 
the assistant manager. And he replied that he was 
the manager, And I extended my hand to him and 
introduced myself. Also introduced him to Mr. Gunnoe | 
who was standing along beside me. I told him that we 
represented a majority of these employees at the | 
Fifth Avenue stoxe in a unit consisting of all 
employees, including office clerical employees, but 

excluding guards, department heads, and supervisors 
as defined in the Act, And I was asking him for 
recognition and bargaining on behalf of those 


“ | 

Te 5 

1/ Unless otherwise specifically noted, all dates Sereinafter mentioned 
are for they =: 1967. 
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employees. I also stated to him that I had the 
cards with me for a checking if he desired to see 
them. He said he didn't think there would be any 
need for that. because he couldn't recognize the 
Union. And before that could be done he would 
have to get in touch with the main office. I 
told him that would be all right, that we could 
wait for his.answer. So he asked if we could 
wait a few minutes and he excused himself and went 
to the office, He came back in about 5 minutes 
and told us that he had not been able to reach 
Mr, Fred Haddad /president and general manager of 
the Company/ or Mr. Holroyd /attorney for the 
Company/, * * * Mr, Crager said that he had not 
been able to reach either one of them-and he 
would not be able to recognize us, And I said, 
well, are you refusing to recognize the Union 

as a representative of the employees.. He said, 

I think that had better be done by the main 
office, And Mr, Gunnoe spoke up about that time. 
And offered to show him the cards. In fact, he 
reached in his pocket and extended the cards to 
him and asked that he check them, And he refused, 
saying that I don’t doubt that you have the majority, 
but I can't recognize a union, It will have to be 
done by the main office, I asked Mr. Crager if he 
would tell whoever he must that we were in and 
asked for recognition in bargaining. He said that 
he would and he asked where he could get in touch 
with us. And I gave him our mailing address and 
also our telephone number. He said that he would 
notify the Company. We left the store at about 
4:05 p.m. 


” The testimony of Gunnoe is in accord with that of Brooks, 
Gunnoe relating the passing out of the letter of January 12 by him and 
Skaggs and being told by the assistant manager at the store that "I 
could not pass that junk out in the store." Gunnoe and Skaggs overheard 
the conversation between Brooks and Crager. 


Under date of January 17, Brooks addressed a letter to 
Haddad to Nitro, West Virginia, which read as follows: 


Dear Sir: 


This lettér will confirm thé conversation I had 
yesterday with your store manager of the Fifth Avenue 
store in Huntington, West Virginia. I informed 
Mr. Crager that our Union represented a majority of 
his employees at the Fifth Avenue store in a unit 
consisting of all employees including office clerical 
employees, but excluding departrent heads, guerds and 
supervisory employees, It wili also confirm that the 
employee's authorization cards were offered to hin and 
extended to him for his checking against the payroll 
to prove our majority status, It will further confirm 
thet I asked him for recognition and bargaining on 
behalf of the employees in the above-named unit. 


Mr. Craget told me that he could not grent us 
recognition--that it would have to come through the 
main office. He also stated that the checking of the 
authorization cards would have to be done through the 
main office. 1 asked Mr. Crager to pass our demand on 


ears 
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to you, and he said that he would do this. I am 
again making the sams demand by this letter. 


Please edvise. 


| 
| 
| 
| 
| 
1 
| 
| 
| 


No answer from the Company was ever received by the Union, | 
‘ aoe : irae | 
: The Complaint elleges that all employees of the Réspondent's 
Huntington, West Virginia, Fifth Avenue store, including office clerical 
employees, but excluding the store manager, assistant store manager, 
and all guards, professional employees ami supervisors as defined in the 
Act, constitute a unit appropriate for collective bargaining within the 
meaning of Section 9(b) of the Act. The unit was stipulated to be a 
proper one in this case, it being of the same description as that involved 
bstween the same parties in 159 NIRB No. 104. The Respondent submitted 
& payroll list for the payroll period beginning January 15 and ending 
January 28 bearing the names of some 38 employees, the date employed and 
termination dates, Thirty-eight names of employees appear on this list, 
including. the names of seven employees who, the parties stipulated, were 
supervisors within the meaning of the Act. 2/ On January 16, when the 
three union representatives appeared at the Fifth Avenue store, they had 
|, signed authorization cards from employees in their possession, these 19 
cards having been signed on various dates between December 28, 1966, and 
January 10, 1967. . 5 | 
On January 17, the day Business Representative Brooks addressed 
hie letter to Company President the unit, excluding seven agreed-upon 
supervisers and Morrison would have consisted of 30 employees, 16 of whom 
would have constituted a majority within the unit. 3/ Thus, without regard 
to the supervisory status of Morrison, whose name appears in the margin 
hereof, the unit would have been comprised of 31 employees, e majority 
would be 16 employees, showing that the Union held a margin of 3 signed 
cards over the necessary majority. Therefore, the Union held a card 
majority of 4, The signatures on the cards were obtained through the 


2/ The name of another employee, Louise Morrison, also appears upon this 
. list, The General Counsel and the Union contended that employee Morrison 

as head cashier at the time the demand for recognition was made was a 
supervisor; the Respondent, on the other hand, then questioned whether 
she was 4 supervisor because she had not at the time been; made head 
cashier. Later, during the course of the hearing the perties.agreed by 
stipulation that at all times material herein employee Louise Morrison | 
wes a supervisor as defined in the Act and hence should be excluded from 
any found appropriate unit. F i 
These’ cards are in evidence, Linda Berry, an employee within the unit, 
signed a card which is dated January 29, The form of the| authorizations 
signed by the employees is-as follows: | 

APPLICATION 


FOOD STORE EMPLOYEES UNION, LOCAL NO, 347. 


' P.O. Bex 2751 Telephone 346-9679 Charleston, W. va. 


The undersignsd hereby authorizes this union 

to represent his or her interest in collective | 
bargaining concerning wages, hours, ard working) 
conditions, 


This form contained blank spaces for the Company's nam, the name of 
the employee, the Company address, the street address of the employee, 
the cate of the card, the name of the city and stzte, a line for the 
signature of a witness and another line for the telephone| number of the 
employee, 


=f 


solicitation of Gunnoe and Skaggs, sometimes singly or sometimes by the 

two of them. The signatures affixed to these cards were by each individuai 
employee, away from his or her place of employment, usually at the home of 
the employee. The authenticity of the cards is established by the testimony 
of the Union representatives. I. Taitel & Sons, 119 NLRB 910, 912, 261 

F. 2d 1, (C.A. 7) cert. dented 359 U.S. 944; Hopcon, Inc., 161 NLRB No. 1; 
Biles-Coleman Lumber Co., 4 NLRB 679, 689, 98 F. 2d 18 (C.A. 9). Here there 
%3 no claim or proof that misrepresentations were made in securing the 
employees’ signatures, Cf, N.L.R.B. v. Winn-Dixie Stores, Inc., 341 F 2d 750, 
755 (C.A. 6) cert.dénied’ 382 U.S. 830 /143 NLRB 848/. 4/ 


I find that the Union held a clear majority on January 16 and 27, 
and thereafter. Section 8(a)(5) of the Act requires an employer "to bargain 
collectively with the representatives of his employees, subject to provisions 
of Section 9(a)." Section 9(a) provides that "representatives designated 
or selected for the purpose of collective bargaining by the majority of 
the employees in a unit appropriate for such purposes, shall be the exclusive 
representative of all the employees in such unit for the purposes of collective 
bargaining * * *"" Although Section 9(c)(1) provides machinery by which the 
guestion of representative status may be determined in a Board-conducted 
election, it has long been settled that an election is not the only means 
by which representative status may be established. See United Mine Workers v. 

rkansas Oak Flooring Co., 351 U.S. 62, 71-72, and cases cited at nt. 8 therein 
There is no absolute right vested in an employer to demand an election. 
Where a Union has obtained authorization cards signed by a majority of the 
employees in an appropriate unit, designating the union as their bargaining 
representative, an employer violates Section 8(a)(5) if, absent a good faith 
doubt of the union's majority status, he refuses to bargain with the union, 
Allegheny Pepsi-Cola Bottling Co. v. N.L.R.B., 312 F. 2d 529, 532 (C.A. 3); 
N.L.R.B. v. Barney's Supercenter, Inc., 296 F. 2d at 94; N.L.R.B, v. Dahistrom 
Metallic Door Co., li2 F. 2d 756, 757 (C.A. 2). The Company is not excused 
from the obligation to bargain because the Union filed a petition for 
representation and later withdrew its petition to file the unfair labor 
practice charge in the instant case. N.L.R.B. v. Epstein, 203 F. 2d 482, 
(C.A. 3), cert. denied 347 U.S. 912; N.L.R.B. v. Gotham Shoe Mig. Co., inc. 
359 F. 2d 684 (C.A. 2). : 


The Company Conducted Poll 


Ray 0. Darnall Company Vice President in charge of operations and 
personnel manager, testified that efter receiving the January 17 letter of 
Brooks, he "came to Huntington and conducted’a poll of ali the employees in 
the Fifth Avenue store.’ He said that he polled each individual employee; 
that he had written’ down "exactly what I was going to say to the employees, 
Because we had had an unfair labor practice charge thrown at us on a previous 
occasion. So I wanted to be sure that I did read exactly what I had to say 
to the employees," He said that the statement he proposed to read and later 
did read to the employees was written by him in his office before leaving 
Charleston, was written on Janvary 21, that the language was his ow and 
made by him without consultation with any other person, This statenent, which 
he said was read’ January 21 to individual employees at the Huntington 
Fifth Avenue store, was as follows: 


As you must know the Union has made a demand on the Conpany 
stating thet they represent the majority of the employees. 
I am going to ask you a question but, before I ask I want 
you to know that you do not have to answer end it will not 
have any effect on your job. Do you want the Union to 
represent you? 


4G/ On February 2, the Union filed 2 petition for certificatioa of representativ 
of the employees in the bargaining unit described above, such petition 
thereafter being allowed to be withdrawn or dismissed upon the filing of 
the unfeir labor practice charge. Case No. 9-RC-7134. 


<7 


This statement was carried on a clipboard with the list of al 
of the employees at the store. In the words of Darnall: "ZI 

of the employees on the clipboard with me, At the same time 

the question that I was going to ask them on the same clipboa 
read this to them, And when they gave me their answer I put 

out from their name." 


Thirty-seven employees, including the eight supervi 


read this questionad their answers recorded. The result was 
12 yeses, and 3 "no comment." Each of the eight Supervisory) 
were recorded as having said "no." 


In Besponse to a question from counsel for the Resp 
whether he had formed an opinion as a result of taking the PO! 
to the Union's demand and its claim that it represented a maj 
employees, Darnall said "from this poll I determined that the 
represent a majority of our SopECy ees. W 


The record does not disclose whether, in forming hil 
Darnali excluded the then seven recognized supervisors and th 
comment" answers given to hin. 
; would show 12 "yes" against 12 legitimate "noes." Had he con 


If he had, obviously the resu 


1 of the names 
had the list 
also had 

rd. And I 
their comment 
| 


sors, were 
22 noes, 
eupac ese 


| : 
ondent as to 


prity of the 
| Union did not 


8 opinion, 

e three "no 

lt of the poll 
Sidered 


1 in referrence 


Morrison a..supervisor in his count, as she was, then a Union majority 

| would have been shown by his own count. 
The manager of the Fifth Avenue store, Tim Crager, 5/ testified 

that he accompanied Darnall when the latter questioned the employees about 
whether or not they wanted a union to represent them and heard what he said 
ard heard CaS: answers. In the words of Crager: 
He went to each employee and asked him, told them he 
would like to ask them a question, said as you may or 
may not know that the Union has made a demand on the 
Company. And says you don't _have to answer the 
question. And it would /not/caffect their job: ‘And he did 
state that they did or did not have to answer the 
een 


John Schooleraft, an employee in the hardware depar 
that he had signed a union authorization card. In respect tol 
testified: : 


ment, testified 
the poll, he 


t 
| 


. Well, Mr. Darnall called me over to ask me a question. 
He said he had a question he'd like to ask me. And I 
don't recall the exact words, but something to the 
effect that he presemed that I knew about the Union 
activity and that he wanted to know my opinion of 
whether I would want the Union to represent me or 
Heck's to represent me. And I answered yes, that I 
would like the Union to represent me. * * * Mr. Darnall | 

-had a clip:board with a yellow clip pad on it with names) 
in colums. I assumed it was names of people in the 
store, And he made a-mark out from my name. 


shooleraft was emphatic in denying that either Darnall or Cxager had told him 
that his job would not.be affected by his answer to the “question presented to hi 


5/ This name appears in the transcript of this case as here spelled, 
In the Respondent's brief and elsewhere it is speiled "Creager. WW 
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solicitetion of Gunnoe and Skaggs, sometimes singly or sometimes by the 

two of them. The signatures affixed to these cards were by each individuai 
employee, away from his or her place of employment, usually at the home of 
the employee. The authenticity of the cards is established by the testimony 
of the Union representatives. I. Taitel & Sons, 119 NLRB 910, 912, 261 

F, 24 1, (C.A. 7) cert. denied 359 U.S. 944; Hopcon, Inc., 161 NLRB No. 1; 
Biles-Coleman Lumber Co., 4 NLRB 679, 689, 98 F. 2d 18 (C.A. 9). Here there 
is no claim or proof that misrepresentations were made in securing the 
employees’ signatures, Cf. N.L.R.B. v. Winn-Dixie Stores, Inc., 341 F 2d 750, 


755 (C.A. 6) cert. denied’ 382 U.S. 830 /143 NLRB 848/. 4/ 


I find that the Union held a clear majority on January 16 and 17, 
and thereafter. Section 8(a)(5) of the Act requires an employer “to bargain 
collectively with the representatives of his employees, subject to provisions 
of Section 9(a)." Section 9(a) provides that "representatives designated 
or selected for the purpose of collective bargaining by the majority of 
the employees in a unit appropriate for such purposes, shall be the exclusive 
representative of all the employees in such unit for the purposes of collective 
bargaining * * *" Although Section 9(c)(1) provides machinery by which the 
question of representative status may be determined in a Board-conducted 
election, it has long been settled that an election is not the only means 
by which representative status may be established. See United Mine Workers v. 
Arkansas Oak Flooring Co., 351 U.S. 62, 71-72, and cases cited at nt. 8 therein 
[there is no absolute right vested in an employer to demand an election, 

Where a Union has obtained authorization cards signed by a majority of the 
employees in an appropriate unit, designating the union as their bargaining 
representative, an employer violates Section 8(a)(5) if, absent a good faith 
doubt of the union's majority status, he refuses to bargain with the union. 
Allegheny Pepsi-Cola Bottling Co. v. N.L.R.B., 312 F. 2d 529, 532 (C.A. 3); 
N.L.R.B. v. Barney's Supercenter, Inc., 296 F. 2d at 94; N.2.R-B. v. Dahistrom 
Metallic Door Co., 112 F. 20 756, 757 (C.A. 2). The Company is not excused 
from the obligation to bargain because the Union filed a petition for 
representation and later withdrew its petition to file the unfair labor 
practice charge in the instant case. N.L.R.B. v. Epstein, 203 F. 2d 482, 
(C.A. 3), cert. denied 347 U.S..912; N.L.R.B. v. Gotham Shoe Mfg. Co.» Inc. 
359 F. 2d 684 (C.A. 2). 


The Company Conducted Poll 


Ray 0. Darnall Company Vice President in charge of operations and 
personnel manager, testified that after receiving the January 17 letter of 
Brooks, he "ceme to Huntington and conducted a poll of all the employees én 
the Fifth Avenue store.’ He said that he polled each individual employee; 
that he had written down “exactly what I was going to say to the employees, 
Because we had had an unfeir labor practice charge thrown at us on a previous 
occasion. So I wanted to be sure that I did read exactly what I had to say 
to the employees." | He said thet the statement he proposed to read and later 
did read to the employees was written by him in his office before leaving 
Charleston, was written on January 21, that the lenguuge was his om and 
made by him without consultation with any other person. This statenent, which 
he said was read January 21 to individual employees at the Huntington 
Fifth Avenue store, was as follows: 


As you must know the Union has made e demand on the Company 
stating thet they represent the majority of the employees. 
I am going to ask you a question but, before I ask I want 
you to know that you do not have to answer and it will not 
have any effect on your job. Do you want the Union to 
represent you? 


&/ On Febrvary 2, the Union filed a petition for certification of representatives 
of the employees in the bargaining unit described above, such petition 
thereafter being allowed to be withdrawn or dismissed upon the filing of 
the unfair labor practice charge. Case No. 9-RC-7134. 


ore ee 


This statement was carried on a clipboard with the list of al 


of tke employees at the store. In the words of Darnall; 
of the employees on the clipboard with me. 


Ark 
At the same time 


the question that I was going to ask them on the same clipboa 


read this to them. And when they gave me their answer I put 
out from their name." 


Thirty-seven employees, including the eight supervi 
The result was, 


reed this questionmd their answers recorded, 
12 yeses, and 3 "no comment." Each of the eight Supers cory, 
were recorded as having said "no." 


In response to a question from counsel for the Resp 
whether he had formed an opinion as a result of taking the Po 
to the Union's demand and its claim that it represented a maj 
employees, Darnall eaid "from this poll I determined that the 
represent a majority of our employees," 


The record does not disclose whether, in forming hi 
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had the list 
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rd, And I 
their comment 


sors, were 
22 noes, 
paployees 


ondent as to 

11 in referrence 
ority of the 

| Union did not 


is opinion, 


Darnall excluded the then seven recognized supervisors and the three "no 


comment" answers given to him. 
would show 12 "yes" against 12 legitimate "noes," 
|Morrison a.supervisor in his count, as she was, then a Union 
would have been shown by his own count. 


The manager of the Fifth Avenue store, Tim Crager, 


If he had, obviously the result of the poll 
Had he considered 


majority 


S/ testified 


that he accompanied Darnall when the latter questioned the eniployees about 


whether or not they wanted a union to represent them and hear, 
ard heard SEAS answers. In the words of Crager: 


He went to each employee and asked hin, told them he 
would like to ask them a question, said as you may or 
may not know that the Union has made a demand on the 
Company. And says you don't have to answer the 
question, And it would /not/caffect their job:.- 
state that they did or did not have to answer the 
eee ae 


John Schoolcraft, an employee in the hardware depar 
that he had signed a union authorization card. 
testified: 


| 
In respect to 


_ Weil, Mr. Darnall called me over to ask me a question. 
He said he had a question he'd like to ask me. And I 
don't recall the exact words, but something to the 
effect that he presumed that I knew about the Union 
activity and that he wanted to know my opinion of 
whether I would want the Union to represent me or 
Heck's to represent ms, And I answered yes, that I 
would like the Union to represent me. * * * Mr. Darnall | 

-had a clip board with a yellow clip pad on it with name 
in columns. I assumed it was names of people in the 
store. And he made a-mark out from my name. 


Schoolcraft was emphatic in denying that either Darnall or cx 
that his job wouldnot be affected by his answer to the questi 


3/ This name appears in the transcript of this cese as here 
In the Respondent's brief and elsewhere it is speiled "Cr 
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Denver Holley, an employee in the hardware department, testified 
that he hed signed a union authorization card, and that he was questioned 
by Darnall and Crager in the stock room of the store. He said: 


As I walked back into the stock room, it was about 

3 or 3:15, 3:20, T don't remember the exact time, 

I saw Mr. Darnall and Mr. Crager back there. Well, 

he also saw me, and Mx. Darnall told me, he said, 

Mr. Holley, I don't believe I've got you yet. And 

I said, no, sir, you haven't. He welked up to me 

and he said, you want the Union to represent you. 

And I said, yes, = do. He said, thank you, Mr. Holley, 
And that was all that was said. 


Richard Blevins, 2n employee in the warehouse and a truck driver, 
testified that he had signed a union card; that he was approached by Mr. Cragex 
and “another gentleman" who u . , , asked me if I wished to have the Union 
represent me as bargaining agent. I told them yes. And that was all the 
question that was asked me concerning that.’ He did not recall either of 
the two men who spoke to him saying that without regard to how he answered, 
his job would not be affected. 


Margie Holley, employed in the clotiiing 
department, testified that sh uthorization card and 
| also had obtained the signature..of Virgini d which she 
seid Edwards. had signed in her presence. 
January 21, at about 3:15 p-m., she was 2ppr 
thet Darnall told her he wanted to speak to her for a moment, asked her if 
she wanted the Union to represent her, that she replied "yes," and he 
thenked her and walked away. 


Linda Jett Harshbarger, employed as & cashier for approximately 
9% months, testified that she had signed a union authorization card at her 
est of Skaggs and Gunnoe and was questioned. by Darnall and 
Crager. dé that Darnall came up and questioned her, that he had a 
clip board, that he was talking about something and t Nall I could make 
out was whether I wanted the Union to represent me. And I told him that 
I had signed it. And by that I meant I'd sign the union card. ‘And that 
was all. I believe, and walked on." In answer to a 
question 1 had asked her anything pefore he asked 
her if s = represent her, shee said “he was, he had 
was talking about it and pointing to it. 
But I didn't pay muc “ She said she noticed he had some names 
where he wes checking off." 


It should be noted that in connection with the testimony of, 
the above named witnesses who in effect testified that Darnall had not 
read the complete ‘statement before he asked the question he said he did, 
on cross-examination counsel for Respondent (properly) attempted to 
establish that at the time each of these employees signed a union card, 
the Union representatives represented to them thet there would be an 
election to determine whether the employees desired to have the Union 
represent them as|t The most I can draw from the 
result of the cross~ he Union representatives explained 
that the Union could be designated card majority or could adopt 
the election procedure. I have 20 @ credibility of 
each one of these witnesses, end cannot find that any one of them signed 
a card by reason of @ representation that the purpose of the card was to 
secure an election to determine the representation question. 


= s 


imc 


In the category of cases such as the instant one, there can be 
ro-deubt that when an employer inquires into an employee's union activities 
the interrogated employee naturally will fear that the employer not only 
wents this information concerning the extent of his Union interest and 
activities, but alse may have in mind the use of that information as a 
bysis of some form of reprisal against the employee. : : 


: | 
Interrogation as to union as to union sympathy and affiliation 
has been held to violete the Act because of its natural tendency to instill 
4n the minds of employees fear of discrimination on the basis of the 
information the employer has obtained. N.L.RoB. v. West Coast Casket Co., 
205 F. 2d 902, 904 (C.A. 9). As stated in N.L.R.B. v. Essex Wire Corp. 
cf Gelifornta, 245 F. 2d 589, 592 (C.A. 9), whether the Company would be 
Sisposed to make such use of the /information/ is beside the point. As 
ieng as the opportunity ia present, employees may heve a real oe that © 
this would be done. The legality of an employer poll, it hes been held, 
depends upon the manner in which the poll is conducted and the circumstances 
gzxrzounding the taking of the poll. Blue Flash Express Cc., 109 NLRB 5913 
Deriel Constructice Ce. v. NLRB, 341 F. 2d 805, 812-813 (CoA. 4), cert: 
denied, 382 U.S. 831; NLRB. V- Lexington Chair -Co., 361 F,. 2d 283, 289- 
290 (G.4. 4); NeLRB. v. MoCormick Concrete Co., 371 F. 2d 149, 151 (C.A. 
N.LeReBe ve Camco, Inc., 340 F. 2d 803, 805e806 (C,A. 5) cert. denied, 382 ' 
U.S. 926. es 
will 
| Here the parties have, in connection with their respective 
csitions, noted Blue Flash Express Co., supra, wherein certain conditions 
ave said to be relevant: (1) Whether the employer has a legitimate | 
interest in conducting the poll, i.e., to ascertain the extent of support 
for a union claiming to be a majority representative; (2) whether the 
employer conveys to the employees this legitimate purpose; (3) whether 
assurances are given employees that no reprisals will be taken against 
them because of their answers to the poll; (4) the atmosphere in which the 
poll is taken; (5) the method in polling, the time and place of the 
questioning, the identity of the interrogator, and (6) the truthfulness of 
the ‘employees’ answers. ; =| oo 
\ “In Struksness Construction Co., Inc., 165 NLRB No. 102, the 
Bosrd set forth uncoercive methods which an employer may adopt to verify a 
union's majority. . In that case the Board wrote:) | ‘ : 


| 
; | 
We have therefore determined, in the light of all the 
foregoing considerations, and in accord with the Court's 
(C.A.D.C.) remand, to adopt the following revision of | 
Blue Flash criteria: : : ‘ rs 


Absent unusual circumstances, the polling of 
employees by an employer will be violative of 
Section 8(a)(1) of the Act unless the following 
safeguards sre cbserved: (1) The purpose of 
the poll is to determine the truth of a union's 
claim of a majority, (2) this purpose is 
communicated to the emplcyees, (3) assurances 
against reprisal ate given (4) the employees 
are polled by secret ballot, and (5) the 
employer has not engaged in unfaix labor 
prectice or otherwise created a coercive 
atmosphere. 5) 


Obviously, the Respondent here has not met the criteria. As was seid in 
NoLoRoBe v- Camco, inc., supra_at page 806, "the Board could reasonably 
infer that they /the employees/ were answering under pressure." 


Sho 


1? | 
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The poll as conducted by Vice President Darnall and Store Manager 
Crager, when they called each employee questioned away from his or her work 
station, and recorded the employee's answer on a pad of paper, acted in a 
manner which created an “aroma of coercion" condemned by the Act. Joy Siik 
Mills, Inc. v. N.L.R.B., 185 F. 24 732, 740 (C.A.D.C.), cert. denied, 341 
U.S. 914. 6/ It fairly may be said that the Respondent is not unsophisticated 
in respect to the difference between proper and improper interrogation. 


I find that the poll of employees conducted by the Respondent on 
January 21 constituted an unfair labor practice within the meaning of 
Section 8(a)(1) of the Act, and was calculated to impinge upon the rights 
of employees guaranteed in Section 7 of the Act. i 


Surveillance 


At the hearing, counsel for the General Counsel moved to amend 
the complaint by including the name of Sue Bess as department head of 
toys and to allege,that the conduct of Bess, on or about June 3, 1967, in 
informing employees of the Respondent that she had been requested by 
Store Manager Crager and Assistant Store Manager David to spy on the 
employees? union activities and to report such back to them in order to 
e@iscourage Respondent's employees’ activities on behalf of the Union, was - 
violative of Section 8(a)(1). 


Bess did not testify at the hearing. Crager, in answer to the 
question as to whether he had ever told Bess that she should spy on the 
employees’ union activities and report any such activities to him, replied 
“not that I've ever known of"; and when asked if David had ever done this 
in his hearing, or had instructed her to do this within the hearing of 
Crager, Crager replied "No, sir. Not that I know of at all." Being 
pressed by counsel for the Respondent as to whether specifically on 
January 3 he had told Bess that she should spy on the employees’ union 
activities "and zeport such activities to you in order to discourage the 
employees’ activities on behalf of the Union" he replied "No, sir. Not 
that I know of at all." He said that Bess had never reported any union 
activity to him on the part of employees nor had David ever in his hearing 
requested any employees or any supervisors to spy on the employees’ union 
activities. 


Margie Holley, an employee for about 4 years, testified to a 
conversation she had with Supervisor Sue Bess in the clothing department 
of the store some time around January 3 or 4.. In answer to a question as 
to what Bess had told her on that occasion she testified: 


She came downstairs and said Mr. Crager had had her up 
in his office, And she told me, she said, I'm scared 

to death. Mr. Crager just had me in the office and told 
me that if he found out that any of the department heads 
had signed for the Union that he would fire them and 


6/ The Board has in the past issued five unfair labor practice decisions 
against Respondent; six other cases have not yet culminated in a 
Board decision. See, N.L.R.B. v. Heck's Inc., 369 F, 2d 370 (C.A. 6), 
enforcing 150 NIRB 1565; N.L.R.B. v. Heck's Inc. (No. 11,390, (c.A. 4)); 
consent decree entered June 13, 1967; N.L.R.B. v. Heck's Inc, (No. 11,062, 
(C.A. 4)), decision pending before the Court; N.U.R.B. Vv. Heck's Inc. 
(No. 11,391, (C.A.- 4)), petition for enforcement filed, In three 
other cases, the Trial Examiners’ Decisions have issued findings that 
Respondent has engaged in still other unfair labor practices and these 
cases are presently before the Board (Board Case Nos. 9-CA-3556, 3477, 
and 3728). In three additional cases, the unfair labor practice hearings 
have been held and the Trial Examiners’ Decisions are pending (Board 
Case Nos, 9-CA-3828, 4147, and 4185, the instant case, 
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there wouldn't be nothing anybody can do about it. 
And she asked me if ZI would tell Mr. Skaggs and 
have him gét in touch with her. And I told her 

I would. * * * ZT told her that I'd have Ronnie: 
call her and tell her that, if she thought there 
was any way she could get in trouble over signing 
a union card by him claiming she wes a department 
head. ; 


| 
Mrs Holley testified further that on a later.date, perhaps about a week 
before the union representatives had called at the store, Bess"... 
told me he had asked her to watch out and listen fer the employees 
and let him know if she heard them discussing or trying to get anybody 


to efen up for the Union." On cross-examination, Mrs. Holley said: 


Q. (By Mr. Holrcyd): * * * New, would you tell us 
again exactly whst she said in reference to what 
Mr. Crager had told her? 


about what he toid her upstairs, that he could 
fire anybody, that was at the store, when she 
came out of his office she told me that. Because 
she was nervous and scared. 


: | 
Now, I didn't kave that conversation with her | 
| 
| 
| 


She told you that she wanted to get in touch with Mr. ---. 


Wanted me to have Mr. Skaggs call her because Mr. Crager 
had called her up in the office and told her that if 
he found out that any of the department heads had | 
signed up or anything to do with the Union that he 
could fire them and there wouldn't be nothing anybody 
could do about it. And she came right straight 
downstairs and told me, Racial 
keke * 
: | 
Would you tell us what she said to you when she 
discussed the Union with you? 


That she was afraid to let Mr. Crager know or 

let on like she had signed a unton card because 
she was afraid they would fire her. And she is 
the sole support of herself and her little girl. 


This wasn't'in that conversation when she..was 
nervous and had just gotten through talking? 


No, not then. That's at another time that 
we were talking about the Union. 


Well, what else did she say about the Union 
that you recall? 


A. That was all, that I told you awhile ago. 


As noted, Bess did not appear to testify. The testimony 
of Crager regarding his alleged instructions to Bess as reported by 
Mre. Holley, was equivocal and to ny mind unsatisfactory. In these 
circumstances, I credit the testimony of Mrs. Holley and find that the 
evidence herein supports the amendment to the complaint, 


- 10 - 
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Concluding Findings 


I find that 211 employees of Responéent's Huntington, West Virginie, 
Fifth Avenue store, including office clerical employees, but excluding the 
store manager, assistant store manager, and ell guerds, professional 
-employees and supervisors 29 defined in the Act, constitute 2 unit appropriate 
for collective bargeiniag. I find thet on or about Janvary 16, 1967, and at 
all times thereafter, the Union has been, and is now, the exclusive collective 
bergeining representative for the purpose of bargaining with the Respondent 
as to retes of pay, wages, hours and other texzms and conditions of exployment 
of all exployecs in the mit; that the Uaton on Jenvery 16 orally and 
Jenuary 17 in writing requested the Respondent to recognize and bargein with 
it as the exclusive bargaining representative of the employees in the 
described unit; and that since or ebout January 16, the Responcent hes refused 
- and continues to refuse to bazgein collectively in good faith with the 
Urion as the exclusive represeatative of the exployees fa the bargeining wit. 


I find that the Coupany-conducted poll by Daraeli in compary 
with Crager, oa Jensazy 21, constituted mmlewfut $nterrogetion amomting 
to interference, coezctos and restreint of employees in violation of 
Section 7 and Section 8(1) of the Act; and that the conduct of Bess in 
informing Mrs. Holley end inferentially other employees of the Respondent 
that she, Bess had been requested by Store Manager Crage= and Assistant- 
Manager David to spy 02 the enployecs' union activities anc to report 
“such back to them in order to discourage the Respondeat's exployees' 
activities on behalf of the Usion constituted unievful iaterference, co2rcion 
and restraint in violation of Section 8(a) (CL) of the Act. - 


It further is found that the vefusal of the Respondent to bargein - 
collectively in. good faith with the Union as the representative ‘oz the 
Regpondent’s enployees gnu an appropriate bargaining unit wes and continues 
to be a violation of Section $(a)(5) of the Act. 


Upon the foregoing findings of fact, I meke the following: 


Conclusioas of Law 


1. The Respondent is an employer as defined in Section 2{2). of 
the Act, engaged in ceomaerce end in operations affecting comexce 88 defined 
in Section 2(6) and (7) of the Act. : 


2. The Union is a iabor organization as defined in Section 205) 
of the Act. . 


3. ll euployees cf Respondent's Huatingter, West Virgizte, 
Fifth Avenue Store, ipeluding office clerical expleyees, bet exélucing 
the store manager, essiatant store manager, and 212 guards, professional 
expicyees and Supsrvisars 23 defined in the Act constitute & unit eppropriate 
for collective bargeining witaia the meariing of Section §{b) of the Act. 


4. At all tices material the Union hes bees ené still <s the 
exclusive representztive of all the employees in tae eforesaid unit for 
the purposes of collective bargeining, withia tke meaning of Section 9(2a) 
of the Act. 5 


. 5. By refusing since January 16, 1967, to bergein with the 
Union as the exclusive representative of its .emplevees in an appropriate 
unit, the Respondent hes enzeged in and ts engagsng 22 unfeir labor practices 
within the meaning of Secticn @(2)(5) and (1) of the Act. 


6. By iaterrogation of employees about their union activities, 


or stch activities, and by taking a poll of its 

€ determining their interest in and activities on 
red witn, vestreined, ané 

s guaranteed in Section 7 


TXD-439-67, 


IV. The Effect of the Unfair Labor 
Practices upon Commerce 


The activities of the Respondent described above have a close 
intimate and substantial relation to trede, traffic and commezce erong 
the several States, and tend to leed to isbor dispttes burdening and 


obstructing commerce and the free flow of commerce. | 


V. The Remedy . : ea 


It having been found that the Respondent has violated and is 
violating Section 8(a){1) and (5) of the Act, dt will be recommanded that 
the Respondent cease and desist therefrom and take certain affirmative action 
designed to effectuate the policies of the Act. 


It having been found that the Respondent refused to jbargain and 
continues to refuse to bargain in good faith with the Union, which represents 
a majority of the employees in an appropriate. unit, it will be recosmended 
that the Respondent be ordered to bargain, upon request, in good faith with - 
the Union as the exclusive representative of the employees in'the appropriate 
unit. nue 

' | 
RECOMMENDED ORDER 
| 

Upon the entire record in the case, and the foregoing findings 
of fact and conclusions of law, it is recommended that the Respondent, 
Heck's Inc., Huntington, West Virginia, its officers, agents,)| successozs8, 
and assigns, shall: a 


1. Cease and desist from: 


(a) Refusing to bargain concerning xates of pey, wages, 
hours of employment, or other conditians of employment with Fros Store 
Exployees Union, Local No. 347 Amalgamated Meat Cutters ane Betches Worknen 
of North America, AFL-CIO, as the exclusive representative of all employees 
in its Huntington, West Virginia, store, including office clerical employees, 
but excluding the store manager, assistant store managez, and eli guards, 
professional employees and supervisors as defined in the Act, & unit 
appropriate for collective bargaining within the meaning of Section 9(a) 


of the Act. | 
| 


. (b) Coercively interrogating employees about jtheir union 
activities, threatening reprisals. for such activities, or engaging in 
surveillance of the activities of such employees in respect to their 
fnterest in‘or activities on behalf of, or membership ia the Union. 

_ (c) In any like or related manner, interfering with, 
restraining, or ccercing its employees in the exercise of theiz right to 
self-organizstion, te form, join, or assist the above-named union, or 
any other labor organization and to engege in other concerted activities 
for the purpose of collective bargaining oz other mutual aid/or protectic:, 
or:to refrain from any or all such activities, except to the| extent that 
guch right may be affected by the proviso to Section 8(a)(3)| of the Act. 


2. Take the following affirmative action, which is found 
necessary to effectuate the policies of the Act: ; 
| 

(a) Upon request, bargain collectively in good feith with 

Food Store Employees Union, Local No. 347 Amalgamated Meat Cutters and 
Butcher Workmen of North America, AFL-CIO, as the exclusive jrepresentative 
of all employees of the:Respondent in its Huntington, West Virginie, stcre, 
including office clerks, but excluding guards, professional employees, and 
supervisors as defined inths Act, with respect to rates of Pays wages, hours 
of employment and other conditions of employment, sad, if an understandiug 
is reached, embody such understanding in a signed agreenent, 


) TXD-439-67 


(b) Post at its store in Huntington, West Virginia, copies 
of the notice attached hereto marked Appendix. 7/ Copies of said notice, 
to be furnished by the Regional Director for the Ninth Region shall, after 
being duly signed by’ the Respondent's representative, be posted by the 
Respondent inmediéately upon receipt thereof, and maintained by it for a 
period of at least 60 consecutive days thereafter in conspicuous places, 
including all places' where notices to employees are customarily posted. 
Reasonable steps shall be taken by the Respondent to ensure that said 
notices are not altered, defaced, or covered by any other material. 


(c) Notify the Regional Director for the Ninth Region, in 
writing, within 20 days from the date of recéipt of this Decision, what 
steps Respondent has taken to comply herewith. 8/ 


Dated at Washington, D.C. 


Pog, 
Lilet he wee 
; Arthur E, Reyman 


Trial Examiner 


45 7/7 In the event that this Recommended Order is adopted by the Board, the 
words "A DECISION AND ORDER” shall be substituted for the words 
"THE RECOMMENDATIONS OF A TRIAL EXAMINER" in the notice. In the 
further event that the Board's Order is enforced by a decree of the 
United States Court of Appeals, the words "A DECREE OF THE UNITED STATES 
COURT OF APPEALS ENFORCING AN ORDER" shall be substituted for the 
words "A DECISION AND ORDER." : 
In the event that the Recommended Order is adopted by the Board 
this provision shall be modified to read: "Notify said Regional Director, 
in writing, within 10 days from the date of this Order what steps the 
Respondent has taken to comply herewith." 


cfhc 
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PURSUANT TO 


{HE RECOMMENDED ORDER OF A TRIAL EXAMINER OF THE 


NATIONAL LABOR RELATIONS BOARD 


_and in order to offectuate the policies of the 


NATIONAL Ene RELATIONS ACT 


S AMENDED) 


we hereby notify our employees that: 


WE WILL bargain in good faith, upon request, with 
FOOD STORE EMPLOYEES UNION, LOCAL NO. 347 AMALGAMATED 
MEAT CUTTERS AND BUTCHER WORKMEN OF NORTH AMERICA, 
AFL-CIO, as the exclusive representative of all employees 
in the bargaining unit described below in respect te 
rates of pay, wages, hours of employment, or other 
conditions of employment, and, if an understanding is 


reached, embody it in a signed agreement. The bargaining| 


unit is: 


All employees at our Huntington, West Virginia, 
store, including office clerks, but excluding 
guards, professional employees, and supervisors 
as defined in the Act. 


WE WILL NOT coercively interrogate our employees about 
their union activities, threaten reprisals for such 
activities or create the impression of surveillance 
thereof. 


WE WILL NOT in any like or related manner interfere . 
with, restrain or coerce our employees in the exercise 
of their right to self-organization, to form, join or 
assist FOOD STORE EMPLOYEES UNION, LOCAL NO. 347 
AMALGAMATED MEAT CUTTERS AND BUTCHER WORKMEN OF 

NORTH AMERICA, AFL-CIO, oz any other labor organization, 


to bargain collectively through representatives of their 
own choosing and to engage in other, concerted activities 
-ie- 


FORM NLRB-4635B8 TXT °39-67 
(1-65) : 


for the purposes of collective bargaining or other , 
mutual aid or protection or to refrain from any or all 
such activities, except to the extent that such right 
may be. affected by the proviso to Section 8(a) (3) of the 
Act. 


This Notice must remain posted for 60 consecutive days from the date of posting, and must not be 
altered, defaced, or covered by any other material. 
If employees have any question concerning this Notice or complicnce with its provisions, 
thay may communicate directly with the Board’s Regional Office, Room 2407 Federal office 
Building, 550 Main Street, Cincinnati, Ohio oe (Tel. No. 684~3663). 
gees - 


“aN 


- Form NLRB-501 Form approved. 
(4-60) . | Budget Burcou No, 64-ROOL11, 


UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 


CHARGE AGAINST EMPLOYER — | 


INSTRUCTIONS: File an original and 4 copies of this charge with the NLRB 
| regional director for the region in which the alleged unfair labor practice 
occurred or is occurring. 


1 
Name or Emprorer b Numser oF Wee EmPrioreD 
| 


_ Heck's, Inc. 


‘Appress oy EstaniisHMent (Street and. number, city, zone, and State) | Tyre or ESTABLISHMENT (Factor}, mine, wholesaler, etc.) 


2626pifth Avenue, ail store _|_ 


Huntingt on, We. Va. Identify principal product or service 
General Merchandise 


eee eee eee eee 
‘The above-named employer has engaged in and is engaging in unfair labor practices within the meaning of section 8 (a), subsections 


(1) and _.. of the National Labor Relations Act, and these unfair labor 
(List subsections) | a 
practices are unfair labor practices affecting commerce within the meaning of the act. 


+ | 
I 
2, Basis of the Charge (Be specific as to facts, names, addresses, plants involved, dates, places, etc.) 


Since on or about Jan. 16, 1967, the employer has refused to recognize and 
bargain with the Food Store Employees Union #347, even though no good 


faith doubt existed. 
| 


On or about Jan. 3, 1967, the employer threatened an employee that she 
would be fired if she signed a card for Food Store Employee's Union #347. 


On or about Jan. 13, 1967, the employer told an employee that she didn't 

‘want to join Food Store Employees. Union #347; that she would be getting 
an increase in salary sometime in February to $1.40 per hour and thet was 
more than the union could get for her. 


-:On or about Jan. 9, 1967, the employer questioned an employee about the 
Union. 


On or about Jan. 17, 1967, Ray Darnell questioned allaf the employees 
about their Union activities. 


° | 
on or about Jan. 21, 1967, the employer changed the work s¢hedules because 
cf the employees interest and activity in behalf of Food Store Employees. 
Union Local #347. : 


‘On or about Jan. 16, 1967, and several times since the employer followed 


"3. Full Name of Party Filing Charge Cif fabor organization, give fame, including local name and number) 


4. Address (Street and number, city, zone, and State) Telephone No. 


PO Box 2751, Charleston, WJ. Va. 25330 ; 346-9679 


5. Full Name of National or International Labor Organization of Which It Is an Affiliate or Constituent Unit|(To be filled ijn when charge 
is filed by # labor organization) Amalgamated Meat Cutters and Butchers workmen 


of North America AFL - CIO 

2 6. DECLARATION | 

I declare that I have read the above charge and that the statements therein are true to the best of my knowledge and belief. 
| 


Fepruary_10,_1067..... «= __.._ Secretary - Treasurer ca, Reet Seer 
(Date) . (Title, if any) 


WILLFULLY FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S, ODE, TITLE 18, SECTION 1001) 


U.S. GOVERNMENT PRINTING OFFICE: 19%10—O-349170 cpo 908025 
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22ry 10, 1967 
s, Inc. 

b Fifth Ave. 

Fsngton, W. Va. 

> ee 


bn Representatives around the store in an attempt to interfere and 
Frress them in front of the employees. 


br about Jan. 25, 1967, the! employer threatened an employee that “They 
ymore of those snide remarks made." Because of the employees 


bathy for Food Store Employees Union H3U7. 


he above, and other acts, the Employer is in violation of Section 8(2) 
5 of the Act, 2s amended. 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
REGION 9 


In the Matter of 

HECK'S, INC. 
and Case No. 9-CA-)185_ 

FOOD STORE EMPLOYEES UNION, LOCAL #37 | 


AMAIGAMATED MEAT CUTTERS AND BUTCHER WORKMEN 
OF NORTH AMERICA, AFL-CIO 


COMPLAINT 
a oe 
NOTICE Of HEARING 


It having been charged by Food Store Employees Union, Local #37, 
| 


Amalgamated Meat Cutters and Butcher Workmen of North America, AFL-CIO, 
here? called the Union, that Heck's, Inc., herein called Respondent, 

' has engaged in, and is engaging in, certain unfair labor practices 
affecting commerce as set forth and defined in the National Labor Relations 
Act, as amended, 29 U.S.C. 151 et seq., herein called the Act, the General 
Counsel of the National Labor Relations Board » herein called the Board, 


on behalf of the Board, by the undersigned Regional Director for Region 9, 


pursuant to Section 10(b) of the Act and Section 102.15 of the Board's 
Rules and Regulations, Series 8, as amended, hereby issues this Complaint 
and Notice of Hearing and alleges as follows: ! 
1. The Charge was filed by the Union on February 13, 1967, and 
served on Respondent by registered mail on February 1h, 1967, 
2. (a) Respondent is a West Virginia corporation engaged in the 
retail sale of various merchandise including ready-to-wear clothing, 
sporting goods, hardware, household goods, toys and cosmetics at various 
locations in the States of West Virginia and Kentucky. Respondent's 
Huntington, West Virginia, Fifth Avenue store is the only lo¢ation involved 
in this proceeding. | 
(b) During the past 12 months, which is a representative 
| 


period, Respondent, in the course and conduct of its business operations, 


had a gross volume of retail. sales in excess of $500,000. During the same 


IS) JE 


xary 10, 1967 
s, Inc. 

Fifth Ave. 
ington, W. Va. 
——— 


bn Representatives around the store in an attempt to interfere and 
Prrass them in front of the employees. 


br about Jan. 25, 1967, the employer threatened an employee that "They 
't want anymore of those snide remarks made." Because of the employees 
bathy For Food Store Employees Union #347. 


he above, and other acts, the Employer is in violation of Section 8(a) 


5 of the Act, as amended. 
3 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
REGION 9 


In the Matter of 
HECK'S, INC. 

and Case No. 9-CA-h185 
FOOD STORE EMPLOYEES UNION, LOCAL #347 


AMAIGAMATSD MEAT CUTTERS AND BUTCHER WORKMEN 
OF NORTH AMERICA, AFL-CIO 


AND 
NorroE of Hearmc 


It having been charged by Food Store Employees Union, Local #37, 


| 
| 
COMPLAINT | 
| 
| 


Amalgamated Meat Cutters and Butcher Workmen of North America, AFL-CIO, 
herein called the Union, that Heck's, Inc., herein called Respondent, 
has engaged in, and is engaging in, certain unfair labor practices 
affecting commerce as set forth and defined in the National Labor Relations 
Act, as amended, 29 U.S.C. 151 et seq., herein called the Act, the General 
Counsel of the National Labor Relations Board, herein called the Board, 
on behalf of the Board, by ‘the undersigned Regional Director for Region 9, 
pursuant to Section 10(b) of a0 Act and Section 102.15 of the Board's 
Rules and Regulations, Series 8, as amended, hereby issues this Complaint ; 
and Notice of Hearing and alleges as follows: | 
1. The Charge was filed by the Union on February 13, 1967, and 
served on Respondent by registered mail on February 1h, 1967. 
2. (a) Respondent is a West Virginia corporation engaged in the 
retail sale of various merchandise including ready-to-wear clothing, 
sporting goods, hardware, household goods, toys and cosmetics at various 
locations in the States of West Virginia and Kentucky. Respondent's 
Huntington, West Virginia, Fifth Avenue store is the only Location involved 


in this proceeding. : 


(b) During the past 12 months, which is a representative 


period, Respondent, in the course and conduct of its business operations, 


had a gross volume of retail sales in excess of $500,000. During the same 


1S} 


period, Respondent had a direct inflow, in interstate commerce, of 
materials, goods and Besta imexcess of $50,000, which it purchased 
and had shipped directly to it in West Virginia, from points outside of 
that state. 

(c) At all times material herein, Respondent is and has been an 
Nemployer™ as defined in Section 2(2) of the ‘Act, engaged in "commerce" 
and in operations "affecting commerce" as defined in Section 2(6) and lo) 
of the Act, respectively. 

3. At all times material herein, the Union is and has been a labor 
organization as defined in Section 2(5) of the Act. 

h. At all times material herein, the following-named persons were 
employed by Respondent in the position perarposiee their respective names, 
and have been and are agents of Respondent acting on its behalf, and 
supervisors as defined in Section 2(11) of the Act: 

Fred Haddad | President and General Manager 
Tim Creager Manager 

Thomas David Assistant Manager 

Ray: Darnell ; Personnel Manager 

5. On or about January 20, 1967, Respondent, through the said 
Creager and Darnell at its place of business, interfered with, restrained 
at eee its employees in the exercise of rights guaranteed in Section 7 
of the Act by illegally interrogating its employees in regard to their 


membership in, activities on behalf of and sympathy for the Union. 


6. All employees of Respondent's Huntington, West Virginia Fifth 


Avenue store, including office clerical employees, but excluding the 
store manager, assistant store manager, and all guards » professional 
employees and supervisors as defined in the Act, constitute a unit 
appropriate for collective bargaining within the meaning of Section 9(b) 
of the Act. 

7. On or about Jamary 16, 1967, and all times thereafter, the 
Union has been, and is now, the exclusive collective bargaining representa- 


tive for the purpose of bargaining with Respondent: as to rates of pay,” 


wages, hours, and! other terms and conditions of employment of all employees 


AG ee 


in the unit described in paragraph 6, above. 
8. On or about Jamary 16 and January 17, 1967, the Union orally 
and in writing requested Respondent to recognize and bargain Mwitth it as 
exclusive bargaining representative with respect to ah hours and 
conditions of employment of Respondent's employees in the unit described 
in paragraph 6, above. ; 
9. Since on or about January 16, 1967, Respondent has refused and 
continues to refuse to bargain collectively in good faith with the Union 
as the exclusive representative of the employees in the unit [described 
in paragraph 6, above, by: 
(a) Refusing to grant recognition to the Union as the bargaining 3 
representative of its said employees. 
(b) Refusing to meet with the Union to discuss rates of pay, 
wages, hours of employment, and other terms and conditions of employment 
of its said emplayees. : 
(c) Engaging in the conduct described in ey a above , 
for the purpose of undermining the Union. . | 
10. By the acts and conduct alleged above, Respondent has engaged 
in and is engaging in unfair labor practices. as defined in Section 8(a) 
(1) and (5) of the Act, affecting "commerce" as defined in Section 2(6) 
and (7) of the Act. | 
PLEASE TAKS NOTICE that on the 13th day of June, 1967, lat 10 o'clock 
in the forenoon (EDST), in Room No. 2010, Second Floor, Federal Building, 
Huntington, West Virginia, a hearing will be conducted before a duly 
designated Trial Examiner of the Board on the allegations set forth in 
the above Complaint, at which time and place you will have the right to 
appear in person or otherwise, and give testimony. | 


You are further notified that, pursuant to Sections 102.20 and 102.21 


of the Board's Rules and Regulations, Series 8, as amended, |the Respondent 


shall file with the undersigned Regional Director, acting in this matter 
as an agent of the Board, an original and four (4) copies of an Answer 
to said Complaint within ten (10) days from the service thereof, and that 
unless it does so all of the allegations of the Complaint shall be deemed 
to be admitted to be true and shall be so found by the Board. 

Form NLRB-4668,, Statement of Standard Procedure in Formal Hearings 
Held Before the National Labor Relations Board in Unfair Labor Practice 


Cases, is attached. 


Dated at Cincinnati, Ohio, this 21st day of April, 1967. 


John C. Getreu/ Regional Director 
Region 9, National Labor Relations Board 
2407 Federal Office Building 

550 Main Street 

Cincinnati, Ohio 45202 


Attachment 


January 17, 1967 


case Noth A125 OFFICAL EXHIBIT no. 2S 
Mr. Fred Haddad Rot oos penny 
Beck's Inc. BS Sree at uta de reengoas oe Ta 
- Weat 19th Street = Syne Hh. ep 
Nitro, West Virginia In the, matter of ../. 


Date 6-15% [..~ Witness. 5722! 


Dear Sir: No. Pages / 


This letter will confirm the conversation I had yesterday 
your store manager of the Fifth Avenue store in Huntington, 
Virginia. Linformed Mr. Crager that our Union represented 
majority of his employees at the Fifth Avenue store in a unit 
consisting of all employees including office clerical employee 
excluding department heads, guards and supervisory employees. 
It will also confirm that the employee's authorization cards were 
offered to him and extended to him for. his checking against thi } 
payroll to prove our majority status. It will further confi?m [that 

- Jasked him for recognition and bargaining on behalf of the employees 


in the above-named unit. : 


I 
Mr. Crager told me that he could not grant us recognition - ( 
that it would have to come through the main office. He also gtated . . 
that the checking of the authorization cards would have to be done 
through the main office. I asked Mr. Crager to pass our derhand 
on to you, and he said that he would do this. -.I am again making the 
game demand by this letter. Shite me igs : 


Please advise. 


Very truly yours, fb 


=e Jack L. Brooks 


JLB/jh 
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APPLICATION tak 4 
FOOD STORE EMPLOYEES UNION, LOCAL #347 
P.O. Box 2751 Charleston, W. Va. 


The undersigned hereby authorizes this Union to represent his or 
her interest in collective bargaining concerning wages, hours, and 
working conditions. : 


ompany's Name — | 


7 Company's Address our Street ress 
Date:_// 724 |/ at dee 
City and State 


4q | 
o, 5 | 

eos Fo GI LI . Kose 
5 sae Your Phone Number 


APPLICATION 
FOCD STORE EM=30YEES UNION, LOCAL #347 
P. 0. Box 27521 Telephone 346- 9679 Cnarleston,-W. Va. 


The undersigned hereby authorizes this Union to represent 
his or her i:tereat in collective bargaining concerning 


wazes, hours,and working conditions. 


Sy le. Oi 
Company's Name 


eA Sh, YU Se 


omoany’s Adaress 


Date: LL ILE Z. 
Witness; Wx Ob NE (ae ey 
Paeaee 


yee 


Your Phone Number 


APPLICATION | 
FOOD STORE EMELOYEES UNION, LOCAL #347 
P. 0. Box 2751 Telephone 316-9679 Charleston, 


The undersigned hereby authorizes this Union to repr 
his or her interest in collective bargaining concern 
weges, hours,and workinz conditions. 

Company's Name 


TH, Bee Le 


ompany’s Adcre 


Date: //K% 
7 


Witness: 


APPLICATION 


FOOD STORE EMPLOYEES UNION, LOCAL #347 
P.O. Box 2751, Charleston, W. Va. - 25330 


The undersigned hereby authorizes this Union to represent his or 
her interest in collective bargaining concerning wages, hours, and 


working conditions. 


Phe “2 ee 


Company's Name 


or CL~e. 8 j i a 2 - i l i 
——comany's Address tis Your street Add 5 % 
6 L ee tlc ae Oy: he = 

: Y, City and State ~ 


’ - / 
Witness: Andbl Mies: eine aN 
EA 7 Your Phone Number 
Ec 3-E 


ose 


| 
| 
APPLICATION 
FOOD STORE EMPLOYEES UNION, LOCAL #347 


P. 0. Box 2751 Telephone 346-9679 Charleston, F. Va. 


The undersigned hereby authorizes this Union to represent 
his or her interest in collective bargaining concerning 


wages, hours,and working conditions. 

os Ul Lefel> 
Company's Name Your Name | 

a a 

Sith. Corr: Af st LES 

Company's Address your Bircot sharers | 

Pate: /.2 ALG KE wy 
/ 


Roe me 
Witness; po gee w OS 


AG 


APPLICATION 
FOOD STORE EMPLOYEES UNION, LOCAL #347 
P. 0. Box 2751 Telephone 36-9679 Charleston, W. Va. 


The undersigned hereby authorizes this Union to represent 
his or her interest in collective bargaining concerning 
wages, hours,and working conditions. 


(e 
a WY Mes z 


Your Name 


— Bp vlG tf 3 


our reet Adaress 


Sw } Y. wa Ai}; ; ? 


ity an ate — 


S 
Company's Name 


Witness: <4. Kk Gill = Se ef 
=e Your Phone Number 


APPLICATION 
FOOD STORE EM=LOYE=S UNION, LOCAL #347 
P. 0. Box 2751 Telephone 346-9679 Charleston, W. Va. 


| 
The undersigned hereby authorizes this Union to represent 
his or her interest in collective bargaining concerning 
wages, hours,and workinz coniitions. | 


ZA ah V, 


Company's Name 


Witness: VEILS : Lhe 
ok Te your Phone Number 


| =. APPLICATION 
FOOD STORE EMPLOYEES UNION, LOCAL #347 
P. 0. Box 2751 “Telephone 346-9679 Charleston, W. Va. 


The undersigned hereby authorizes this Union to represent 
his or her interest! in collective bargaining concerning 
wages, EERE » and working conditions. 


Pa Lndets be. R La 


our Name 


CY bed Pris 
Company Ss Address our Street ress 


Date: Blagles 


Witness; eset ane 


APPLICATION | 
FOOD STORE EMPLOYEES UNION, LOCAL #347 
P. 0. Box 2751 Telephone 346-9679 Charleston, W. Va. 


The undersigned hereby authorizes this Union to represent 
his or her interest in collective bargaining concerning 
wages, hours,and working conditions. | 


: he Vai ‘A 2 : vA L, 2 


Company's Name 


VEE , 5; zs ; . | 
IF Low BRL DAH Shem Lp 
Company's Address our Street Address | 


peter Vine 07 Mereheig Ar UN 
7 5 | 


Witness: L J Fam Sn 


APPLICATION 
FOOD STORE EMPLOYEES UNION, LOCAL #347 


P. 0. Box 2751 “Telephone 346-9079 Charleston, W. Va. 


The undersigned hereby authorizes this Union to represent 
his or her interest in collective bargaining concerning 
wages, hours, and working conditions. 


: i EE Ke S$ : D carece Dh bli: 
orpany's Neme four same ia 
oe 7 — > | oO 
SLI JEN See 2 (aS A/a 
Comupany*s Accress our Strec axress 
see g LG 7 Bal prtsesieps x MUTE 
JE a / “City and state 
eee ee 7 é - 3 VA WZ 
re eZ your =Zp Number : 


APPLICATION 
FOOD STORE EM:2OYE=S UNION, LOCAL #347 
P. 0. Box 2751 Telaphone 346-9679 Cnuarleston, 


Le 


Va. 


The undersigned hereby authorizes this Union to represent 
his or her intereat in collective bargaining concerning 


wezes, hours,and working corcitions. 


Ds LL fy Th) OA LIe ps LeLbey 


Company's Name fyrour Name 7 


pale ni i Mh ie 
eee 7 
Date: M¥ ey bz SIET 


> 7] 


7 WEA, 
witness: 7, LL. Pasig 


APPLICATION 
FOOD STORE EMPLOYEES UNION, LOCAL #347 
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his or her interest in collective bargaining concerning 
wages, hours,and working conditions. 
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wages, hours,and working conditions. 
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wages, hours, and working conditions. 
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UNITED STATES OF AMERICA | 
BEFORE THE NATIONAL LABOR RELATIONS BOAR 


4 
HECK'S, INC, 


and Case No. 9-CA-4185 
FOOD STORE EMPLOYEES UNION, ) 
LOCAL NO, 347, AMALGAMATED ) 
MEAT CUTTERS AND BUTCHER ) 


WORKMEN OF NORTH AMERICA, ) 
AFL-CIO ) 


MOTION FOR RECONSIDERATION 


Now comes Food Store Employees Union, Local No. 347, Amal- 


gamated Meat Cutters and Butcher Workmen of North America, AFL-CIO 


(hereinafter referred to as "Union"), by its counsel, Jacobs and Gore, and 

| 
pursuant to § 102.48(d) of the Board's Rules and Regulations, respectfully 
moves for reconsideration of the Board's Decision and Order in Heck's, Inc., 


171 NLRB No. 112. The Union submits that the Board failed to provide an 


adequate remedy which would discourage the gross repetition of misconduct 
| 


by Heck's Inc, (hereinafter referred to interchangeably as "Respondent" or 
"He eks Ny. 

| - 
The subject case represents the ninth instance where the Board has 


been called upon to remedy the effects of the Respondent's conduct in violation 


of Sections 8(a)(1), (3) and (5) of the Act. Moreover, two additional cases are 


now pending on exceptions before the Board (TXD-276-68, Clarksburg, West 
| 


Virginia; TXD-13-68, Nitro, Kanawha, West Virginia). There are few, if 
any, employers who have displayed so gross an arrogance for Board processes 
| 


and remedies as Hecks. The Board noted the constant repetition of miscon- 


duct in the instant case despite prior Board orders but nevertheless failed to 


provide a remedy which would discourage the continuation of thi's misconduct. 


| 
The Board also noted that the repeated violations represent company policy in 


that the highest officials, Haddad and Darnall, planned and perpetrated the 


unlawfulacts. Furthermore, the impact of the unfair labor practices in each 
case reach all of Roeporterite employees by means of its monthly company 
publications. The Union respectfully submits that for the Board to have entered 
the findings as it did in the subject case without providing sterner remedial 
provisions was simply an invitation to Hecks and other employers to repeatedly 
violate the Act. 

A sufficient number of studies have been completed to remove any 
doubt of the fact that an employer who aggressively combats a union's organiz- 
ing drive more often than not succeeds in depriving its employees of their 
rights ander the Act albeit the employer's conduct is found unlawful by the 
Board. The court in Steelworkers v. N.L.R.B., _—- F-2d__s (C. A. D.C.., 
1967), 66 LRRM 2761 acknowledged this fact thusly [at page 2765]: 


When the unfair labor practices are committed in localities where 
hostility to the union movement may run deep, the determined em- 
ployer who litigates charges often succeeds in ousting the union 
despite the Board's repeated findings of Section 8(a)(5) violations 
(citing Ross, Analysis of Administrative Process Under Taft- 
Hartley, 63 Lab.Rel.Rep. 132, 133 (BNA 1966)). 
Chairman McCulloch, in his address, "Past, Present and Future Remedies 
under Section 8(a)(5) of the National Labor Relations Act, "67 LRR 183, stated 
[at page 185]: 
. . .anumber of objective observers believe. . . that the Board's 
traditional remedies are not sufficiently effective to encourage 
voluntary compliance with this important part of our law [§ 8(a)(5)] 
There is no question that the Board's remedial powers under Section 
10(c) of the Act are broad and discretionary. Phelps Dodge Corp. v. N.L.R.B., 
313 U.S. 177; Virginia Electric and Power Co. v. N.L.R.B., 319 U. S. 533. 
Under that section the Supreme Court has held: 
In fashioning remedies to undo the effects of violations of 


the Act, the Board must draw on enlightenment gained from exper- 
ience. N.L.'R.B. v. Seven-Up Bottling Co., 344 U.S. 344, 356 


Clearly the grossness of this Respondent's past conduct, which the Board here > 


acknowledged, requires more than the traditional cease and desist and bargaining 
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order which has proven totally ineffective in the past. We urgently request 
| 


the Board consider the record of Hecks' cases and conclude that a stronger 


remedy is essential. 
One reason for the ineffectiveness of prior Board orders is that 

they have been limited to the particular store location involved, thereby, enabl- 

ing Hecks, with impunity, to violate the Act at other store locations and reap 


i 
the benefits of exhaustive, time-consuming litigation. The Board attempted | 


to enforce a broad, companywide order against Section 8(a)(1) violations but 
failed due to ambiguous recommendations of the Trial Eeeminer N.L.R.B. 
v. Heck's, Inc. é 388 F.2d 688, 689 (C.A, 4) The continuation of Respondent's 
unfair labor practices, the effect of wnich is companywide, as here found by 
the Board, deem it imperative that the Board now fashion an order ‘specifically 


applicable to all stores, including all future store locations. We further sub- 


mit that notices to employees be posted at all stores, mailed to each employee 
| 


and read by Haddad at the store involved herein. Great Lakes Serew Corp., 164 
NLRB No. 20; J.P. Stevens v. N.L.R.B. , 380 F.2d 292 (C.A. 2, 1967), cert. 
den. 389 U.S. 1005, 88 S.Ct. 5642! Moreover, because the Board found herein 
that "such [companywide] conduct [by Hecks] clearly reflects a nejection of the 
collective-bargaining principle" (slip opinion, page 4), itis imperative that the 
broad order urged herein be applicable to violations of Section 8(a)(s) as well 
as Section 8(a)(1). Respondent's brass display of contempt for prior bargaining 
orders limited 6 only, the location involved demand this remedy as a minimum 


safeguard against Hecks' rejection of the collective bargaining principle. 


We have every reason to believe that even the broad order urged 

| 

1/ Although the court in International Union of Electrical, R. & M. Wkrs v. 
N.L.R.B., 383 F. 2d 230, at 233, note 5 (C.A.D.C., 1967) refused to en- 
force a remedy providing that a company official read the notice, we sub- 


mit that Haddad's total involvement in repetitious unfair labor practices 
abundantly outweighs any claim of "humiliation" he might raise. 
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above will not fully protect Hecks' employees from the unlawful disregard of 
their rights. It will do no more than result in a contempt order only after 
future violations are cornmitted and only after it is enforced in the courts, 
which will be probably after two years. A broad order, albeit essential to 
Hecks! future compliance with the Act, will not now, in point of time, have the 
immediacy necessary to insulate employees from unfair labor practices. Nor 
will there be the desired immediacy if a broad order, enforced by a court, is 
in force and effect because it will only operate after violations of the law and 
only upon application to'a court of appeals hundreds of miles distant from the 


West Virginia-Kentucky area. 


The grossness of this situation requires a legal measure which will 
=a 


¢ adequately insure ‘total freedom to the employees. We submit that the 
Board immediately direct the General Counsel to regard future charges against 
Hecks as emergency matters and that the General Counsel be directed to make 
application to the appropriate United States District Court for an injunction 
under § 10(j) of the Act whenever the General Counsel issues a complaint. We 
submit that ae injunction sought under this remedy include relief for violations 
of Section 8(a)(5) as well as Section 8(a)(1) of the Act. 

Such injunction will Bometernens the broad order recommended above: 
(1) it will provide the necessary relief while this.matter is winding its way up 
to the appellate weit. (2) it will bring the injunction closer to the situs of the 
dispute and thereby afford convenience to all parties as, for example, the trans- 
portation of witnesses, and (3) any violations of such as an injunction will be 
more quickly brought to the attention of a local court than if longer distances 
had to be traveled to an appellate court. 

We respectfully request the Board to seriously consider this admittedly 
unusual remedy under current Board law. We submit that the Hecks' anti-union 


operation is now sufficiently clear to warrant this extraordinary relief. 
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The Union further submits that the Board's discretionary remedial 


powers are sufficiently broad enough to provide that in all future cases involving 
Hecks, the Board should require Hecks to affirmatively establish its good 


faith in refusing to bargain rather than requiring the General Counsel to estab- 


lish lack of good faith. : | 


| 
The Respondent's past conduct adequately reveals that it has taken 
| 


unmair advantage of the Board's policy that the General Counsel must affirmatively 
establish the bad faith of an employer when presented with a majority card show- 

| 

ing and a bargaining request. Aaron Brothers, 158 NLRB 1977, jat page 1078. 


The Respondent's past course of conduct has clearly established [its policy to 


deny recognition upon non-existent grounds. This was the finding here and in 


Heck's Inc., 170 NLRB No. 53, where Trial Examiner Barban stated [at TXD 
| 


p. 21]: ~ | 
| . 
Nor can there be any question but that the Respondent was 
motivated in refusing to recognize the Union here, not! by any con- 
cern over whether the Union actually possessed authorizations to 
represent its employees, but by a desire to avoid, by whatever 
means possible, dealing with the Union for the working conditions 
of its employees. ... | 


Further, the testimony of vice president Darnall in the Clarksburg 
; 
case (TXD-276-68, now pending on exceptions before the Board) admits Hecks' 
policy to deny requests for recognition not by raising any proper grounds, but 

simply by employing a lawyer who knows, “how to deny a union demand. " (Tr. 
301-304, at 304). | 


In those cases where it comes to light, as here, that an employer 


unfairly relies upon the time-consuming burden of the General Counsel to estab- 


lish affirmatively the lack of good faith, we submit that as a remedy it is to- 

tally proper for the Board to require that such an employer be al ecatred to estab- 
lish affirmatively its good faith in denying the union's request. 1 that remedy - 
were available in this case, it is clear that the Respondent would have no a raeree 


to put forward. We submit this remedy is totally in keeping with the remedial 
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powers of the Board. It'should be applied to cases, as here, where the Respond- 
ent has adequately displayed a firm policy to knowingly violate the provisions 
of the Act. 

The Union further submits that Respondent's expensive policy of liti- 
gating every refusal to recognize and bargain case. without any meritorious - 
grounds constitutes, in itself, a restraint upon the free exercise of rights by 
employees. In each instance the Union has been required to expend a great 
deal of time and money to bring to the Board's attention this employer's unlaw- 
ful conduct. Under these circumstances, we submit that the Board order Hecks 
to reimburse the Union for its reasonable expenses, including attorneys' fees, 
incurred in this litigation and reimburse the employees for any losses they may 
have suffered as a result of the Respondent's unfair labor practices. The Union 
is aware of previous cases where the Board has denied similar rights How- 
ever, those cases lacked the gross repetition of misconduct which the Board 
found to exist here. This remedy is surely within the Board's broad discretion 
under Section 10(c) of the Act, particularly in view of the Supreme Court's rul- 
ing in U. A.W. v. Scofield, et al., 382 U.S. 205, 218-220, 86 S.Ct. 373, 381-383 


to the effect that the Act involves private rights in addition to the public interest. 


‘CONCLUSION 
The record is clear that the traditional Board remedies have not and 
will not bring about the'desired result of ending Hecks' unfair labor practices. 
Stronger medicine is necessary. Admittedly, some of our requests for a remedy 
in this case are unusual, but the circumstances of this case and the notorious 
record written by Hecks through Trial Examiner's decisions, Board orders and 


Court decrees warrant the relief we request. Our recommendations for a mean- 


2/ Monroe Auto Equipment Co., 164 NLRB No. 144; Boyle's Famous Corned 
Beef Co., 168 NLRB No. 46. . 
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ingful remedy were by no means lightly arrived at nor are they frivolously 
contended. They are the product of serious thought and are offered in the 


spirit of Chairman McCulloch's address [cited above, 67 LRR 183 at 190]: 
| 
The Board hopes that it is sensitive to changing circumstances which 
warrant new approaches, and it recommends innovative insights and 
new ideas to help it to remedy bargaining violations more intel- 
ligently. : | 


Upon the foregoing, we respectfully request the Board/to reconsider 


| 
the remedial provisions of its decision and grant the relief urged herein. 


Respectfully submitted, | 


Charles Orlove 


JACOBS AND GORE 
201 North Wells Street 
Chicago, Illinois 60606 
372-1646 


CERTIFICATE OF SERVICE 


I hereby certify that the foregoing Motion for Reconsideration has 
been served this 21st day of June, 1968 by mailing a copy, postage and fees 
prepaid, by certified mail, return receipt requested, to the following: 


National Labor Relations Ba rd 
1717 Pennsylvania Avenue, N.W. 
Washington, D.C. 


Frederick F. Holroyd, Esq. 
Gardner & Holroyd 

Lee Street West at Tennessee Avenue 
Charleston, West Virginia 


William C. Mittendorf, Esq. 

National Labor Relations Board, 9th Region 
Federal Office Building 

550 Main Street a 


Cincinnati, Ohio 


UNITED SZATES OF AMERICA 


BEFORE TEE NATIONAL LABOR RELATIONS BOARD | 


HECK'S, DNC. 


and Case No. 9-CA-H185 
| 


FQOD STORE EMPLOYEES UNION, 
LOCAL NO. 347, AMSIGAMATED 
MEAT CUITERS AND BUTCHER 
WORKMEN OF NORTH AMERICA, 
AFL-CIO 


CRDER DENYING MOTION 


On May 24, 1968, the National Labor Relations Board issued a Decision 
and Order 2 in the above-entitled proceeding in which it adopted, with a 
modification, the findings, conclusions, and reecumendetions of the Trial Exeminer 


es contsined in his Decision of August 1, 1667. The Board found 
did in fact represent a majority of the employees, and concluded 
"Employer ’s conduct in this case ws designed solely to avoid its 


icollective 


bergaining obligation, end concluded a targeining order was an appropriate 


rengdy for its violation of Section 8{a}{5) end (1) of the Act. 
oxdered the Respondent to teke the action set forth in the Trial 
Recemmended Order, as modified, which provided, inter alia, that 
upon request, bargain in good faith with the Union. : 


Thereafter, on June 24, 1968, the Union filed a Motion 


‘The Boerd 
|\Exeniner's 
ithe Respondent 


‘for Reconsider= 


ation alleging that the Board failed to provide an adequate remedy which would 
Giscourege the gross repetition of miscenduct by Heck's, Inc., end requested that 


certain additional remedies be ordered by the Board. 


Tae Board having duly considered the matter, 


TT IS HERESY CRDERED thet the Union's motion be, and it hereby is, 
denied as the circumstances cited do not justify a revision of our Order. 


Dated, Washington, D. C., August 1, 1658 
By direction of the Boord: 


George A. Leet 


Associate Executive Se 


af 171i NLRB No. 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Food Store Employees Union, Local No. 
347, Amalgamated Meat Cutters and Butcher 
Workmen of North America, AFL-CIO, 
Petitioner 
v. Petition for Review 


National Labor Relations Board, 


a ee e N N e  te 


Respondent 


Food Store Employees Union, Local No. 347, Amalgamated 


Meat Cutters and Butcher Workmen of North America, AFL-CIO, hereby 
petitions the court for review of the Orders of the National Labor Relations 
Board entered on May 24, 1968, and August 1, 1968, in a case known on 
the records of respondent as Hecks, Inc., Case No. 9-CA-4185. Said 
petitioner is aggrieved by the above Orders inasmuch as the Board failed 
to grant the full relief which petitioner requested. 
Respectfully submitied, 
iz SL lin 
MOZART G. RATNER 
818 - 18th Street, N. W. 
Washington, D. C. 20006 


Attorney for Petitioner 


UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Food Store Employees Union, Local No. 
347, Amalgamated Meat Cutters and Butcher 
Workmen of North America, AFL-CIO, 


Petitioner | 
v. Petition for Review 
| 


National Labor Relations Board, 


wees Ss BS YS rw’ 


Respondent 


CERTIFICATE OF SERVICE 


: | 
I hereby certify that a copy of the foregoing Petition for Review 


has been mailed by first class mail, postage prepaid, this 2d day of 
August, 1968, to Marcel Mallet-Prevost, Esquire, Assistant General 
Counsel, National Labor Relations Board, 1717 Pennsylvania Avenue, N. W., 


Washington, D. C. 20570. 


a 


Mozart G. Ramer 


N THE UNITED STATUS COURT OF APPEALS 
FOR THE DISTRICT OF COLUSIA CIRCUIT 


FOOD STORS E-PLOYESS UITLCH 
LOCAL NO. 34-7, AMALGAUIATSD 
Mast CUTTERS AND PULCAER 
WORKMEN OF NORTH APMSRICA, 
AFL-CIO, 
Petitioner, 
: No. 22,183 
ve 
NATICHAL LABOR RELATIONS BOARD, 
Respondent. 
HRRKE MEK KKK HEKKKK KEENE KKH KEKE 
NATIONAL LABOR RELATIONS BOARD, 
Petitioner, 
v. 


BECK'S, INCORPORATED, 


Resoondent. 


x 
x 
* 
* 
x 
x 
x 
* 
x 
* 
x 
* 
* 
x 
x 
* 
* 
* 
* 
x 
* 
* 
* 
x 
* 
* 
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PABARARING COLPERSUCS STIPULATICH 
- Pursuant to the Rules of this Court, the parties, subject 
to the Court's approval, hereby stipulate and agree as follows: 
I. THE ISsvss 
The issue in Case Ko. 22,183 is: 

YWhether the Board's Order is sufficiently beoed % 
the violations of the Act. 

The issues in Case No. 22 , 26h: ere: 


1. Whether substantial evidence on the record as a whole 


ae 
~ 


supports the Board's finding that the Cornpany violated Section 8(a)(2) 

of the Act by the manner in which it polled its employees with Peace 

to their Union activities and by engaging in surveillance of those 

Union activitics. 
2. Whether substantial evidence on the record as a 

supports the Board's finding that the Company violated Section 

pi and (1) of the Act by refusing to bargein with the Union. 

II. TH3 APPENDIX 


The record in this case shall be reduced to an Appendix. 


The Appendix will be prepared pursuant to the deferred procedure 

authorized by Rule 30(c) of the Federal Rules of Appellate Procedure 
: | 

end Rule 9(a) of the General Rules of this Court. Accordingly, the 


parties shall serve their designations at the time they serve their: 


the Appendix by the Xerox method provided for in Rule 32 of the Fed- 
eral Rules of Appellate Procecure and Rule 9(a) of the General 
of this Court. The Union shell pay initially for the cost of re 
ducing the Decision and Order of the Board, the Trial Exeminer's 

ecision, this stipulation and the Court's order thereon, and 222 
portions of the transcript it acsignetes. 


: | 
shall initially pay the cost of all portions of the trenseript they 


designate. Tae Union shall. also be responsible for filing the Ap- 


pendix with the Court, end shell file said Appendix within 21) 
Z | 
after service of the last initial trief filed by the partics. 


copies shell be filed with the Court, and three copies sent to each 


party. 


> III. BRIEFS | 

The parties agree that, pursuant to Rule 30(c) of the Federel 
Rules of Appellate REE the briefs may initially be filed in 
tyoevritten form. Printed oaics of all briefs shall be filed ena served 


within 14 dsys of the filing of the Appendix. 


Dated at ee D. C.; Sharer 

So \ Marcel : “ait et-Prevost 

this “ly iene of LL, UAE Assistant General Counse? 
NATIONAL LABOR RELAVTICUS EB 


Deted at Mak n-, DS: (pa XL Lp 
; 7 Counsel for tae Unidn 


this //** acy of Chiba (CF 


“= : oa : - | 
Dated et 2 ieee D.e. fiztrach F. VLD ee 
~ Counsel for the’ Reszondgnt 

tais “aay of Cth Bd et in No. 22,284 


‘BRIEF ON BEHALF OF FOOD STORE EMPLOYFES UNION 
LOCAL 347, AMALGAMATED MEAT CUTTERS AND 

| BUTCHER WORKMEN OF NORTH AMERICA, AFL-CIO. 

———_—X—X—X—XSSXSXSX 


in the | 
‘United States Court of Appeals 


For rae Disraicr or Conumsra | Circuit. 
No. 22,183 


FOOD STORE EMPLOYEES UNION, LOCAL 347, AMAL- 
GAMATED MEAT CUTTERS AND BUTCHER 
WORKMEN OF NORTH AMERICA, AFL-CIO, 
| Petitioner, 
vs. 
NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


No. 22,284 


NATIONAL LABOR RELATIONS BOARD, 


Petitioner, 
vs. : 
HECK’S INC., 
| Respondent, 
: and 
FOOD STORE EMPLOYEES UNION, LOCAL 347, AMAL- 
GAMATED MEAT CUTTERS AND BUTCHER 
WORKMEN OF NORTH AMERICA, AFL-CIO, 
| Intervenor. 


- On Petition to Review and on Petition for Enforcement of Orders 
of the National Labor Relations: Board. 


Uniied States Court of Appeal 
for the Orevr + Catumt:a Cirbyzarr G. Raryer, 
818-18th Street, N. W., 
FILED JAN 31 1969 Washington, D. C. 20036, 
ALBERT GokRE, | 
Jopiru A. Lornxquist, 
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LOCAL 347, AMALGAMATED MEAT CUTTERS AND 
BUTCHEE WORKMEN OF NORTH AMERICA, AFL-CIO. 


STATEMENT OF QUESTIONS PRESENTED. 


As set forth in the prehearing conference stipulation 
(App. 220-221), the questions are: 


Case No. 22,183. 


Whether the Board’s Order is sufficiently broad to rem- 
edy the violations of the Act. 


Case No. 22,284. 


1. Whether substantial evidence on the record as a 
whole supports the Board’s finding that the Company vio- 
lated Section 8(a)(1) of the Act by the manner in which it 
polled its employees with respect to their Union activities 
and by engaging in surveillance of those Union activities. 

2. Whether substantial evidence on the record as a 
whole supports the Board’s finding that the Company vio- 
lated Section 8(a)(5) and (1) of the Act by refusing to 
bargain with the Union. 


Nore: This case has not previously been before this Court. 


STATEMENT OF THE CASE. 


Case No. 22,183 is before the Court on the petition of 
Food Store Employees Union, Local 347, Amalgamated 
Meat Cutters and Butcher Workmen of North America, 
AFL-CIO (hereafter referred to as ‘‘Union’’) to review 
and modify final orders of the National Labor Relations 
Board (hereinafter called the ‘‘Board’’), failing to provide 
an adequate remedy which would discourage the gross 
repetition of unfair labor practices by Heck’s Inc. (herein- 
after called ‘‘Respondent’’ or ‘‘Company’’). Case No. 
22,284 is before the Court on the petition of the Board for 
enforcement of its order. This Court has jurisdiction under 
Section 10(e) and (f) of the Act (61 Stat. 136, 29 U. S. C. 
$151 et seq.). 


I. THE BOARD'S FINDINGS OF FACT. 


The Board adopted the Trial Examiner’s finding that the 
Company had violated Section 8(a)(1) of the Act by sub- 
jecting employees at its Huntington, West Virginia, Fifth 
Avenue location to coercive interrogation, threats of re- 
prisal, an unlawful Company-conducted poll and by creat: 
ing the impression of surveillance. The Board also found 
that the Company had violated Section 8(a)(5) and (1) of 
the Act by refusing the Union’s request for recognition and 
refusing to bargain after the Union had achieved the ma- 
jority status in an appropriate unit. 
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A. Background: A Companywide Antiunion Policy of 
Plagrant Unlawful Practices. 


Heck’s Inc., is a chain of discount stores engaged in the 
sale of various merchandise at many locations in West Vir- 
ginia and Kentucky (App. 165; 19).1_ The Board has found 
in ten cases involving this Company? that it has engaged 
in flagrant unlawful practices. In this case, the Board 
found that the Company maintained ‘‘the same labor rela- 
tions policy affecting all employees at all of its stores’? and 
that ‘‘this policy is based, in part, on opposition to the free- 
dom of choice by its employees in regard to collective bar- 
gaining’’ (App. 162). The facts shown below upon which 
the Board’s decision rests are similar to and part of the 
Company’s established unfair labor practice pattern. 


1. The term ‘“‘App.’’ with a number thereafter follow- 
ing refers to pages in the Appendix of the Parties. 


2. The ten cases, including the instant case, are: Heck’s 
Discount Store, 150 NLRB 1565, enforced, 369 F. 2d 370 
(6 Cir. 1966); Heck’s Inc., 156 NLRB 760, enforced as 
modified, 386 F. 2d 317 (4 Cir. 1967); Heck’s Inc., 158 
NLRB 121, enforced, 387 F. 2d 65 (4 Cir. 1967); Heck’s 
Inc., 159 NLRB 1159; Heck’s Inc., 159 NLRB 1331, consent 
decree entered June 13, 1967 (No. 11,390, 4 Cir.) ; Heck’s 
Inc., 166 NLRB No. 32, enforced as modified, 398 F. 2d 337 
(4 Cir. 1968), certiorari granted, 37 U. S. L. W. 3219 (Dec. 
16, 1968) ; Heck’s Inc., 166 NLRB No. 38, enforced as modi- 
fied, 398 F’. 2d 337 (4 Cir. 1968), certiorari granted, 37 U. S. 
L. W. 3219 (Dec. 16, 1968) ; Heck’s Inc., 170 NLRB No. 53; 
68 LRRM 1126; Heck’s Inc., 172 NLRB No. 255, 69 LRRM 
1177. An eleventh Heck’s case involving the Kanawha City 
location (No. 9-CA-4429) is currently pending before the 
Board on the Union’s exceptions to the Trial Examiner’s 
Decision. 
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B. The Union’s Organizational Efforts: The Company’s 
Unlawful Counter Efforts. 


In December, 1966, Food Store Employees Union repre- 
sentatives began organizing the employees of the Hunting- 
ton Fifth Avenue Store (App. 165; 23). By January 10, 
1967,* 19 of the 30 sales and clerical employees at the Fifth 


3. The Union had organized the employees at this loca- 
tion in February, 1965 (Heck’s Inc., 159 NLRB 1151, en- 
forced per curiam, 387 F’. 2d 65 (4 Cir. 1967)). After the 
Union’s bargaining request was refused by the Company, 
the Union filed unfair labor practice charges alleging viola- 
tions of §§ 8(a)(1) and (5) of the Act. Although finding 
that the Company’s poll of employees violated § 8(a) (1), 
the Board dismissed the § 8(a)(5) charge on the grounds 
that the appropriate unit should include office clerical em- 
ployees not included by the Union in its requested unit de- 
scription and that with their inclusion in the unit, the Union 
lacked a majority in the larger unit. Such action by the 
Board divesting the Union of its majority status by ex- 
panding an essentially appropriate unit was clearly in er- 
ror. The Board should not have rejected the Section 8(a) 
(5) violation because it found to be appropriate a larger 
unit in which the Union did not have a majority, where the 
Union represented a majority of the employees in the re- 
quested unit, alleged as appropriate in the complaint and 
clearly not inappropriate. See Heck’s Inc., 156 NLRB 760, 
767; Post Houses, Inc., 161 NLRB 1159, 1161, fn. 1, en- 
forced, 384 F. 2d 463 (3 Cir. 1967); Brewery and Beverage 
Drivers, etc. V. N. L. R. B., 257 F. 2d 194, 196 (D. C. Cir. 
1958) ; Barlow-Maney Laboratories, 65 NLRB 928, 943-944; 
Smith Transfer Company, Inc., 100 NLRB 834, enforced, 
204 F. 2d 738 (5 Cir. 1953); Sportswear Industries, Inc., 
147 NLRB 758, 760. 

Had the Union been represented by counsel in the earlier 
Heck’s case (159 NLRB 1151), it would have appealed the 
dismissal of the Section 8(a)(5) charge by the Board. For 
the Board’s arbitrary refusal to order bargaining in 1966 
deprived these employees, who have again requested repre- 
sentation in the instant case, of bargaining rights for over 
two years. 

4. Unless otherwise specifically noted, all dates herein- 
after mentioned are for the year 1967. 
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Avenue store had signed unambiguous union authoriza- 
tion cards (App. 187-206).° 

On January 16, Store Manager Crager* saw Union busi- 
ness representatives Brooks, Gunnoe and Skaggs passing 
out union literature in the store and told Brooks that they 
could not distribute such material in the store. Brooks 
introduced himself and Gunnoe, told Crager that the Union 
represented ‘‘a majority of the employees at the Fifth 
Avenue store in a unit consisting of all employees includ- 
ing office clericals”’, and requested recognition and bargain- 
ing on behalf of those employees (App. 165-166; 23-26, 32- 
34, 46-47). To dispel any doubt the Company may have 
had, Brooks told Crager he had the signed authorization 
cards with him and offered to submit them to Crager for a 
card check (App. 165-166; 25, 33). Crager replied that a 
card check was unnecessary as he could not recognize the 
Union without the approval of the main office (App. 166; 
25, 33). Crager attempted to telephone President Haddad 


and Attorney Holroyd to inform them of the Union’s re- 
quest, but was unable to reach either man. Brooks then 
asked if Crager was refusing to recognize the Union. 


5. The substance of the cards reads (App. 187): 


APPLICATION 
Foop Store Empiorees Union, Locan +347 
P. O. Box 2741 Charleston, W. Va. 
The undersigned hereby authorizes this Union to represent 
his or her interest in collective bargaining concerning 
wages, hours and working conditions. 


Company’s Name Your Name 


6. Tim Crager was the manager of the Huntington store 
at the time of the earlier unfair labor practice case in 1965 
(Heck’s Inc., 159 NLRB 1151). His name appears in that 
case and in Respondent’s brief in the instant case spelled 
“‘Craeger.’? Elsewhere it is spelled ‘‘Crager’’. Reference 
is to the same individual. 
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Crager reiterated his insistence that the request be handled 
by the main office (App. 166; 25, 33). Extending the cards 
to Crager, Gunnoe asked him to check them. Crager again 
refused, stating: ‘‘I don’t doubt that you have a majority, 
but I can’t recognize a union. It will have to be done by 
the main office’’ (App. 166; 25, 33). Upon Brooks’ request, 
Crager agreed to tell whomever had the authority to recog- 
nize the Union of the Union’s request for recognition (App. 
166; 26, 33-34, 47). To confirm the conversation, the fol- 
lowing day the Union wrote a letter to Haddad informing 
him of the substance of the January 16 conversation with 
Store Manager Crager, again describing the unit, again re- 
questing recognition and bargaining, and again offering to 
submit authorization cards to the Company for a check 
against their payroll records (App. 166-167; 29; 185). The 
Company never replied to the Union’s requests for recog- 
nition (App. 167; 50, 120). 

On January 21, after receiving the Union’s letter, Com- 
pany Vice-President Darnell went to Huntington and ‘‘con- 
ducted a poll of all the employees in the Fifth Avenue 
store’? (App. 168-169; 137). Darnell asked each employee 
if he wanted the Union to represent him (App. 59, 66, 79, 
89, 112, 137). Darnell then recorded the response’ on the 
list of employees he carried (App. 207-208). Darnell did 
not (1) tell the employees that the purpose of the poll was 
to determine the validity of the Union’s majority claim, 
(2) give assurance against Company reprisal, or (3) poll 
the employees by secret ballot (App. 59-60, 66, 79, 80, 112). 
Thirty-seven employees, including eight supervisors, were 
asked if they wanted the Union to represent them; 22, in- 
cluding the eight supervisors, answered No; 12 answered 
Yes; and 3 had no comment (App. 207-208). 


7. Darnell elicited three possible responses: ‘‘Yes’’, 
‘“‘No”’ or ‘““No Comment”’ (App. 207-208). 
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Also in January, toy department head Bess told an em- 
ployee that Store Manager Crager and Assistant Store Man- 
ager David had asked her to ‘cwatch out for’? employees’ 
union activities and report back to them if she heard em- 
ployees ‘‘discussing or trying to get anybody to sign up for 
the union’? (App. 173; 91).* 


Il. THE BOARD’S CONCLUSIONS AND ORDERS. 


On these facts, the Board approved the Trial Examiner’s 
conclusions that the Company had violated §$8(a)(1) of 
the Act by conducting an unlawful poll which interfered 
with, coerced and restrained employees in the exercise of 
their §7 rights and by creating the impression of surveil- 


8. Testimony in the transcript suggests that an ad- 
ditional violation of the Act was erroneously overlooked by 
the General Counsel. On cross-examination by Company 
counsel, witness Holley testified that new no-solicitation 
signs were posted by the Company at the advent of the 
union organization campaign. She stated (at App. 98): 

There have been new signs posted in the store. In fact 
there’s one in the kitchen, the lounge, in the lunchroom. 


General Counsel failed to amend the complaint to include 
the violation of Section 8(a)(1) by the promulgation and 
maintenance of an unlawfully broad no-solicitation rule, 
prohibiting union activity in nonworking areas where em- 
ployees spend nonworking time such as the lounge and 
lunchroom. The Union was not represented by counsel at 
the hearing, and thus counsel learned of this record evi- 
dence and General Counsel’s inept failure to amend the 
complaint and adduce additional supporting evidence only 
upon review of the record for purposes of this appeal. 
However, we request the Court to take judicial notice that 
a similar broad no-solicitation rule was found unlawful in 
Heck’s Inc., 170 NLRB No. 53. That case and the record in 
this case indicate that an unlawfully broad no-solicitation 
rule is part of Heck’s company-wide antiunion policy and 
add additional support for a broad order prohibiting un- 
lawful conduct at all locations, discussed infra, pp. 25-27. 
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lance.’ The Board, while agreeing with the Trial Examiner 
that the Company had violated Section 8(a)(5) and (1) by 
refusing to recognize and bargain with the Union, made 
special note of the wholesale and repeated violations com- 
mitted by this Company (App. 161-162): 


We cannot, at this time, overlook a course of conduct 
engaged in by this Employer on a companywide scale. 
The Board has, in eight different cases,° found this 
Employer had violated the Act. The violations have 
included polling similar to that in the instant case, 
threats, interrogation, and discriminatory discharges. 
The Respondent operates several retail stores, all lo- 
cated in western West Virginia, and nearby Ashland, 
Kentucky and most, if not all, of these stores have 
been the site of unlawful conduct. Employees at all 
stores receive a monthly company publication, which, 
on occasion, has been utilized to comment upon union 
organizational developments. President Haddad ac- 
tively participated in conduct found to be unlawful in 
five of the [Heck’s] cases * * * although not in the 
instant case. Vice-president Darnell has engaged in 
unlawful conduct in five of these cases, and has again 
engaged in unlawful conduct in the present case. 

It is clear that the Respondent has the same labor 
relations policy affecting all employees at all of its 
stores, and this policy is based, in part, on opposition 
to the freedom of choice by its employees in regard to 
collective bargaining. It is also apparent that the 
company newsletter, the proximity of the stores, and 


—— 

9. The Trial Examiner found that the Company had en- 
gaged in surveillance. The Board, without discussion, mod- 
ified this finding to creation of the impression of surveil- 
lance. 


10. The Board’s count of eight results from its treat- 
ment as one case Heck’s Inc., 166 NLRB No. 32 and Heck’s 
Inc., 166 NLRB No. 38, consolidated for review before 
the Court of Appeals for the Fourth Circuit. They are, 
however, separate Board cases involving two different units 
of employees in Ashland, Kentucky, and Nitro, West Vir- 
ginia. 
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the active participation of top company officials in 
carrying out this illegal labor policy, all have the 
effect of emphasizing individual incidents of unlawful 
conduct. The repetition of conduct [polling of em- 
ployees] which had earlier been found unlawful at 
this same store and to many of the same employees 
further indicates a disregard for the policies of the 
Act, and the impact of such repeated conduct therefore 
is much greater than in the initial incident. 

Upon review of all the relevant factors herein, we 
conclude that the Employer’s unlawful conduct in this 
case is amplified by, and is part of its companywide 
antinnion policy, and its impact must be evaluated in 
the context of its prior flagrant unlawful practices. 
Such conduct clearly reflects a rejection of the col- 
lective-bargaining principle. * * * 


Having discussed at length the extraordinarily unlawful 
course of antiunion conduct engaged in by Heck’s, the 
Board issued only its ordinary remedy. That order merely 
requires the Company to cease and desist from the unfair 


labor practices found, and from interfering in any manner 
with its employees in the exercise of rights guaranteed 
them by Section 7 of the Act. As usual, affirmatively, the 
order requires the Company to bargain on request with 
the Union. 


On June 21, 1968, the Union filed with the Board a 
motion to reconsider its remedial provisions in light of the 
Board’s expressed concern for the continuing unremedied 
violations of the Act engaged in by Heck’s, arguing that 
the Board’s ordinary remedy was inadequate to discourage 
the gross repetition of misconduct by Heck’s. Specifically, 
the Union requested that the Board (1) fashion a remedy 
applicable to all existing and future Heck’s stores; (2) 
consider future charges of violations of Sections 8(a) (1) 
and 8(a)(5) against Heck’s as emergency matters merit- 
ing application for an injunction under § 10(j) whenever 
the General Counsel issues 2 complaint; (3) in all future 


ll 


' eases against Heck’s require that it affirmatively establish 
| its good faith in refusing to bargain rather than requiring 
: the General Counsel to establish lack of good faith; and 
(4) order Heck’s to reimburse (a) the Union for reason- 
able expenses including attorney’s fees; and (b) the em- 
! ployees for any losses suffered as a result of Heck’s unfair 
labor practices. On August 1, 1968, the Board summarily 
dismissed the Union’s Motion. 


ARGUMENT. 


Port I. 


THE BOARD’S CONCLUSIONS THAT THE COMPANY UN- 
LAWFULLY HAD VIOLATED SECTIONS 8(2)(1) AND (5) 
OF THE ACT ARE WELL SUPPORTED BY EVIDENCE IN 
THIS RECORD AND IN OTHER HECK’S CASES. 


A. Substantial Evidence Supports the Board’s Findings 
That the Company Violated Section 8(a)(1) by Con- 
ducting Its Poll and by Creating the Impression of 
Surveillance. 


1. The Company-Conducted Poll. 


As shown in the above Statement, within four days after 
being notified that the Union had organized the employees 


at the Huntington Fifth Avenue Store, Company Vice- 
President and Personnel Manager Darnell polled thirty- 
seven employees individually concerning their union sym- 
pathies. Such pervasive interrogation without any reason 
stated therefor or assurances that there would be no re- 
prisal, is coercive. Heck’s Inc., 159 NLRB 1151, enforced 
on this point, 387 F. 2d 65, 66 (4 Cir. 1967) ; International 
Union of Operating Engineers, Local 49, AFL-CIO v. N. 
L. RB. B. (Struksnes Construction Co.), 353 F. 2d 852 (D. 
C. Cir. 1965); Blue Flash Express, Inc., 109 NLRB 591; 
N. L. BR. B. v. Western Reserve Telephone Co., 323 F. 2d 
564 (6 Cir. 1963); V. L. R. B. v. Nelson Mfg. Co., 326 F. 2d 
397 (6 Cir. 1964); NV. L. R. B. v. Camco, Inc., 340 F. 2d 
803 (5 Cir. 1965) and cases cited therein, fn. 6. 


Polling is a favorite tactic of Heck’s officials in their 
attempts to defeat Union organization and employees’ 
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Section 7 rights." In 1964, in the Ashland, Kentucky 
i store, Darnell learned from the store manager the names 
of the active Union adherents and questioned approxi- 
mately 10 of them individually concerning their sympathies 
and activities on behalf of the Union. Heck’s Discount 
Store, 150 NLRB 1565, 1567. In 1965, employees of the 
same store involved in this petition were systematically 
polled by Store Manager Crager and Assistant Store Man- 
ager Dallas Rogers. The Board found that Heck’s ‘‘pat- 
ently failed in its conduct [of the poll] to avoid coercive 
impact on the employees * * * in violation of Section 
8(a)(1).”’ Heck’s Inc., 159 NLRB 1151, 1157. Similar 
polls by Darnell have been found to violate the Act: Heck’s 
Inc., 166 NLRB No. 32, 65 LRRM 1635 and Heck’s Inc., 
172 NLRB No. 255, 69 LRRM 1177.% Clearly, Heck’s 
unlawful polling is established not only by ample evidence 


11. Respondent Company frequently substitutes indi- 
vidual interrogation of employees for mass polling. Heck’s 
was found to have unlawfully interrogated employees in 
Ashland, Kentucky, Heck’s Discount Store, 150 NLRB 
1565, 1566-1567; in Parkersburg, West Virginia, Heck’s 
Inc., 156 NLRB 760, 772; in the Huntington Fifth Avenue 
Store on an earlier occasion, Heck’s Inc., 159 NLRB 1331; 
in the Nitro Warehouse, Heck’s Inc., 166 NLRB No. 38, 
65 LRRM 1639; and in Clarksburg, Heck’s Inc., 172 NLRB 
No. 255, 69 LRRM 1177. 

12. A poll conducted by Darnell among the employees 
of the Kanawha City store was found by the Trial Ex- 
aminer not to violate the Act because there were no con- 
temporaneous unfair labor practices at that location. While 
noting the plethora of Board and court cases involving 
Heck’s extensive unfair labor practices, the Trial Examiner 
did not ‘‘deem’’ the Kanawha City poll ‘‘tainted by past 
unlawful conduct of Respondent at other stores, among 
a different complement of employees, even though the in- 
ference is warranted that employees were made aware of 
these events and from them inferred Respondent’s anti- 
union tendencies.’? Heck’s Inc., No. 9-CA-4429, slip opin- 
ion, p. 21. The Union’s exceptions, inter alia, to this finding 
are currently pending before the Board. 
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in this record but by the overwhelming evidence in the 
other Heck’s cases cited above. The continued utilization 
of such illegal polls shows the Company’s total disregard 
of the national labor law and the contempt in which it holds 
the Board’s remedial processes. 


2. Surveillance or Impression of Surveillance. 


Supervisor Bess’ statement to employee Holley that the 
store manager had asked her to watch for and report to 
management the union activities of employees clearly vio- 
lated Section 8(a)(1) of the Act. Daniel Construction Co. 
v. N. L. R. B., 341 F. 2d 805 (4 Cir. 1965), cert. denied, 
382 U. S. 831 (1965); Traders Oil Co., 119 NLRB 740, 
enforced, 263 F. 2d 835 (5 Cir. 1959), cert. denied, 361 
U. S. 829 (1959); Kohler Co., 128 NLRB 1062, 1099, en- 
forced, 300 F. 2d 699 (D. C. Cir. 1962). 


Surveillance and impression of surveillance has been 
characteristic of Heck’s antiunion tactics. In Ashland, 
Kentucky, the assistant store manager told an employee 
that the Company knew which employees had signed union 
eards. Heck’s Inc., 166 NLRB No. 32, 65 LRRM 1635, 
1636. In St. Albans, West Virginia, President Haddad 
told an employee that his house had been watched and 
that Haddad knew that a union meeting had been held. 
Haddad told another employee that he had a list of em- 
ployees who had joined the Union. Vice-President Darnell 
asked a St. Albans employee to find out and report to 
management which employees were trying to bring the 
Union into the store. Heck’s Inc., 170 NLRB No. 53, 68 
LRRM 1126. See also Heck’s Inc., 156 NLRB 760, 772; 
and Heck’s Inc., 172 NLRB No. 255, 69 LRRM 1177. 
Clearly, prior Board determinations that Respondent Com- 
pany had violated the Act by engaging in surveillance and 
by creating the impression of surveillance did not deter 
it from violating the Act in the same manner at later times 
in other stores. 
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-B. There Is Substantial Evidence to Support the Board’s 
: Finding That Respondent Violated Section 8(a) (5). 


Where, as here, a Union possessing valid authorization 
cards signed by a majority of employees demands recogni- 
' tion and bargaining, the employer violates Section 8 (a) (5) 
of the Act by refusing, not on the basis of any good faith 
doubt of the Union’s majority status,” but rather by a 
desire to gain time in which to undermine the Union and/or 
i by a rejection of the principle of collective bargaining. 
| Joy Silk Mills v. N. L. R. B., 185 F. 2d 732, 741 (D. C. Cir. 
1950). The course of conduct engaged in by the Company 
' in this ease clearly proves, as the Board found, that the 
Company at the advent of the union organizational cam- 
| paign took immediate steps to thwart union activity. Such 
‘ reaction typifies this Company’s proven total rejection 
of the collective bargaining principle and its policy of 
' engaging in flagrant unfair labor practices designed to 
i destroy the Union’s majority and the employees’ Section 7 
_ rights.” 
_ 13. U.A.W.v. Arkansas Oak Flooring Co., 351 U. S. 62, 
| 76S. Ct. 559 (1956), read in the light of J. L. G. W. U. v. 
N. L. R. B. (Bernard-Altman), 366 U. S. 731, 81 S. Ct. 
1603 (1961), stands for the proposition that an employer 
violates Section 8(a)(5) by refusing to recongize a union 
which has been designated as the majority representative 


of the employees through unambiguous authorization cards, 
irrespective of the good faith of the employer. 


14. Ina total of nine Heck’s cases (excluding the instant 
ease) this Company has been found by the Board to have 
engaged in: 

1. About 37 separate violations of Section 8(a) (1). 

a. Interrogation. Heck’s Discount Store, 150 NLRB 
1565; Heck’s Inc., 156 NLRB 760; Heck’s Inc., 159 
NLRB 1331; Heck’s Inc., 166 NLRB No. 38; 
Heck’s Inc., 170 NLRB No. 53; Heck’s Inc., 172 
NLRB No. 255. 

b. Polling. Heck’s Discount Store, 150 NLRB 1565; 
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Confronted with Heck’s unabated unlawful conduct, the 
Board in the most recent Heck’s decision” discussed this 
Company’s total and unremedied disregard for federal 
labor laws [69 LRRM at 1178]: 


* * * the Board has recently found that this Respond- 
ent engaged in a pattern of similar unfair labor prac- 
tices at its other stores in West Virginia and Kentucky, 
and that the Respondent has a labor policy in all its 
stores that is opposed to the policies of the Act [citing 
the portion of its decision in the instant case set forth 


Heck’s Inc., 159 NLRB 1151; Heck’s Inc., 166 
NLRB No. 32; Heck’s Inc., 172 NLRB No. 255. 

. Threats. Heck’s Discount Store, 150 NLRB 1565; 
Heck’s Inc., 156 NLRB 760; Heck’s Inc., 166 
NLRB No. 38; Heck’s Inc., 170 NLRB No. 53; 
Heck’s Inc., 172 NLRB No. 255. 

. Surveillance and/or impression of surveillance. 
Heck’s Inc., 156 NLRB 760; Heck’s Inc., 166 
NLRB No. 32; Heck’s Inc., 170 NLRB No. 53; 
Heck’s Inc., 172 NLRB No. 255. 

. Captive audience speeches. Heck’s Inc., 166 
NLRB No. 32; Heck’s Inc., 166 NLRB No. 38. 

. Solicitation of Union withdrawal. Heck’s Inc., 156 
NLRB 760; Heck’s Inc., 166 NLRB No. 38. 

g. Promise of unilateral institution of benefit. Heck’s 
a 158 NLRB 121; Heck’s Inc., 166 NLRB No. 

h. Unlawful no-solicitation rule. Heck’s Inc., 170 
NLRB No. 53. 


. 9 separate violations of Section 8(a) (3). 

a. Transfer. Heck’s Inc., 170 NLRB No. 53. 

b. Layoff. Heck’s Discount Store, 150 NLRB 1565. 

c. Discharge. Heck’s Inc., 156 NLRB 760; Heck’s 
Inc., 158 NLRB 121; Heck’s Inc., 166 NLRB No. 
38; Heck’s Inc., 170 NLRB No. 53. 

. 5 separate violations of Section 8(a) (5). 

a. Heck’s Inc., 156 NLRB 760; Heck’s Inc., 166 
NLRB No. 32; Heck’s Inc., 166 NLRB No. 38; 
Heck’s Inc., 170 NLRB No. 53; Heck’s Inc., 172 
NLRB No. 255. 


15. Heck’s Inc., 172 NLRB No, 255, 69 LRRM 1177. 
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supra, pp. 9-10]. Earlier Board decisions involving the 
Respondent’s operations show that President Haddad 
and Vice President Darnall [sic], who together con- 
trol the labor policy at all the Respondent’s stores, 
have both actively participated at a number of stores 
in conduct found to be unlawful [citing eases]. Both 
have repeated their unlawful conduct in the present 
cases. Such flagrant repetition of conduct previously 
found unlawful shows a complete disregard by the 
Respondent of its obligations under the Act. 


' Manifestly, Respondent’s refusal to recognize the Union in 
' this case was not based upon any doubt of the Union’s 
i majority status. Indeed, the store manager told the Union 
' representatives that he had no doubt that the Union repre- 
' gented a majority. Rather, Respondent’s refusal to recog- 
nize was based solely upon its unlawful total rejection of 
| the collective bargaining principle and its obligations under 
' the Act, and was motivated by its desire to gain time in 
' which to undermine the Union. See Joy Silk Mills v. 
| NLL. R. B., 185 F. 2d 732 (D. C. Cir. 1950) ; International 
Union United Automobile Workers of America, AFL-CIO 
i vy N.L.R.B. (Aero Corp.), 363 F. 2d 702 (D. C. Cir. 1966), 
cert. denied, 385 U. S. 973. Thus, the Board properly found 
that this Company’s conduct was violative of Section 
8(a) (5) of the Act. 


Port I. 


THE BOARD ABUSED ITS DISCRETION UNDER SECTION 
10(c) BY FAILING TO PROVIDE A REMEDY WHICH 
EFFECTUATES THE POLICIES OF THE ACT. 


As shown in the Statement, the Board, while affirming 
the findings of the Trial Examiner, made special note that 
this case was the ninth’ time the Board had found Heck’s 
to have engaged in flagrant unfair labor practices. Ad- 


16. See cases supra, p. 5, fn. 2, 
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mitting that prior Board orders had been unable to expunge 
and prevent this employer’s defiant flaunting of federal 
labor laws, yet the Board merely issued its boilerplate 
ineffectual cease and desist order. 


While it is clear that the Board has discretion in the 
fashioning of remedies, it is equally clear that courts have 
the power to review Board decisions to determine if such 
remedies will effectuate the policies of the Act.” United 
Steelworkers of America v. N. L. R. B. (H. K. Porter), 389 
F, 2d 295 (D. C. Cir. 1967); Burinskas v. N. L. R. B., 357 
F. 2d $22 (D. C. Cir. 1965) ; See also International Brother- 
hood of Operative Potters v. N. L. R. B., 320 F. 2d 757 
(D. C. Cir. 1963); United Auto Workers v. N. L. R. B. 


17. Relying on Supreme Court dicta (Bd. Br. p. 17), 
the Board argues that remedial determinations are largely 
insulated from judicial review. However, even the Board 
must admit that the courts were empowered by Congress 
to oversee the Board’s exercise of discretion and prevent 
abuse of such discretionary power (Section 10(e) and (f), 
Bd. Br. p. 18). We agree with the Board that judicial 
review ‘“‘in this area’? encompasses determination of 
whether the Board’s remedy is insufficient to effectuate 
the policies of the Act (Bd. Br. p. 18). But as the Supreme 
Court said in Phelps-Dodge Corp. v. N. L. R. B., 313 U.S. 
177, 188 (1941): 

Attainment of a great national policy through expert 

administration in collaboration with limited judicial 

review must not be confined within narrow canons for 

equitable relief deemed suitable by chancellors in ordi- 

nary private controversies [emphasis added]. 
Manifestly the ‘“‘narrow canons’? of the Board’s cease and 
desist orders have been proven by the plethora of Heck’s 
cases to be insufficient to remedy Heck’s unabated viola- 
tions of the Act. The application here of a remedy proven 
ineffective by eight prior cases should prompt this Court 
to hold that ‘“‘the traditional relief provided here will be 
so ineffective to enforce the policies of the Act as to be 
insufficient as a matter of law.’? Amalgamated Clothing 
Workers v. N. L. R. B. (Hamburg Shirt Corp.), 371 F. 2d 
740, 745 (D. C. Cir. 1966). 
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(Preston Products), 392 F. 2d 801 (D. C. Cir. 1967) ; Local 
57,1. L. G. W. U. v. N. L. R. B. (Garwin Corp.), 374 F. 2d 
295 (D. C. Cir. 1967); cert. denied, 87 S. Ct 2074, 2078 
(1967). 

These cases are in accord with the Congressional intent 
that reviewing courts exercise more independent judgment 
in reviewing Board decisions. The amendment in 1947 of 
Section 10(e) of the Wagner Act by the insertion of the 
' language ‘‘if supported by substantial [evidence] on the 
record considered as a whole’’ reflected the attitude of 
Congress that courts should not automatically defer to the 
' Board’s conclusions. See H. R. Rep. No. 510, 80th Cong., 
' Ist Sess. 55-56 (1947); S. Rep. No. 105, 80th Cong., Ist 

Sess. 26-27 (1947). 


Following the Congressional mandate that Board orders 
' be given close scrutiny on review to determine their efficacy 
' in remedying violations of the Act, this Court, in the H. K. 
Porter case, op. cit., reviewed the Board’s traditional ‘‘bar- 
i gain in good faith’”’ order, found it insufficient in the cir- 
' eumstances of that case, determined the appropriate remedy 
| and remanded the case to the Board to order that remedy. 
Admonishing the Board that flagrant violators require 
’ more than commonplace remedies, the Court said [389 F. 
2d at 301): 
This Court is cognizant of the fact that the Board’s 
remedial measures have not proved adequate in coping 
with the recalcitrant employer determined to defeat 
the effective unionization of his plant by illegally op- 
posing organizational and bargaining efforts every 
step of the way. 


Criticism of the Board’s failure adequately to remedy 
' violations of the Act has not been limited to the judiciary. 
In 1961, the Subcommittee on the NLRB of the House Com- 

mittee on Education and Labor made the following report :’® 


' 18. Subcommittee on NLRB of House Committee on 
: Education and Labor, 87th Cong., 1st Sess., Report on the 
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A partial reason for the caseload, and hence the delay 
in unfair labor practice cases, lies in the inadequate 
remedies of the Labor Board. Labor Board orders 
constitute in many situations no more than a ‘‘slap on 
the wrist’’. They are too little and too late. They 
constitute, in the words of one witness, ‘‘a license fee 
for union busting’. The sub-committe recommends 
that the Labor Board reconsider the problem of 
‘remedies’? with an eye to taking the profit out of 
unfair labor practices. 
Legal scholars have joined the judiciary and the legislature 
in decrying the ineffectiveness of Board orders and urging 
NLRB remedial reform. The conclusion of the analysis of 
NLRB administrative process made by Professor Philip 
Ross was: 
The major shortcoming of the NLRB lies in its failure 
to adopt adequate and realistic remedies in those cases 
where the employer has unmistakably demonstrated a 
continuing intent to frustrate the Act. 
See also, Bok, ‘‘The Regulation of Campaign Tactics in 
Representation Elections under the NLRA”’, 78 Harv. L. R. 
38, 61, 124-137; O’Hara and Pollitt, ‘‘Section 8(a)(3) of 
the Labor Act: Problems and Legislative Proposals’’, 14 
Wayne L. R. 1104, 1114; St. Antoine, “A Touchstone for 
Labor Board Remedies,”’ 14 Wayne L. R. 1039, 1057; Sch- 
lossberg and Silard, ‘‘The Need for a Compensatory Rem- 
edy in Refusal to Bargain Cases”’, 14 Wayne L. R. 1059; and 
testimony of Mozart G. Ratner before the Subcommittee 


LE 
Administration of the LMRA by the NLRB, p. 2 (Comm. 
Print a (hereinafter referred to as ‘‘Pucinski Re- 
port’’). 


19. Ross, ‘“‘Analysis of Administrative Process under 
Taft-Hartley,”’ 1966 Labor Relations Yearbook 299, 300. 
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on Separation of Powers of the Senate Committee on the 
Judiciary, 90th Cong., 2d Sess. 1968.” 


Significantly, NLRB members recently have been the 
foremost critics of remedial delay and ineffectiveness. 


SRR SI AME OEE ES 
20. Mr. Ratner testified on the basis of knowledge 
gleaned from his experience as a former Assistant General 
! Counsel of the NLRB and as a practicing appellate labor 
lawyer, as follows: 
* * * thirty-three years after enactment of the Wagner 
Act, the bulk of the Board’s caseload still consists of 
discriminatory discharges to thwart or weaken union- 
ization and illegal refusals by employers to recognize 
and bargain with unions in good faith. Professor 
Ross’ study, The Government As a Source of Union 
Power (Brown University Press, 1965), demonstrates 
that the Board’s wooden approach to remedying re- 
fusals to bargain—a cease and desist order entered 
and enforced years after the event—enables employers 
to reap additional fruits of violation by prolonging 
resistance; not only does the employer gain an addi- 
tional period of freedom from compliance with the law, 
but the prolongation itself makes mockery of the statu- 
tory promise that employees can improve their position 
vis-a-vis the employer through self organization and 
collective bargaining. In consequence, when, at last, 
the cease and desist order is enforced, the employer 
faces a union enervated by the despondency and defec- 
tion he has himself induced, and contrary to Congress’ 
policy, his superior bargaining position is not ma- 
terially reduced. 

Tt is safe to say that if Lord Mansfield had been as 
timorous and unimaginative in developing rules for 
effective enforcement of commercial obligations as the 
Board has been in adapting equitable doctrines and 
remedies to enforcement of the duty to bargain, the 
commercial law would have atrophied. I trace the 
Board’s reluctance not to incompetence but to fear, to 
reluctance to subject itself to another crescendo of 
diatribe, vitriol and abuse. 
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Chairman Frank McCulloch, acknowledging the Board’s 
failure to remedy repeated violations, said :** 


* * © the determined employer who litigates charges 
often succeeds in ousting the union despite the Board’s 
repeated findings of Section 8(a)(5) violations * * °* 
Yet if the Board can do no more than repeatedly order 
the company to bargain in good faith, the workers’ 
rights to bargain may be nullified. 


Similar concern was expressed by member Gerald Brown :* 


* * * our steadily rising unfair labor practice caseload 
proves that too many parties find it advantageous to 
defy the law. I am talking about flagrant violations 
and not borderline legal questions. Some employers 
* * * have been respondents in case after case over 
the years, involved in one hardnosed violation after 
the other. I am certain that this is due in large degree 
to remedial inadequacies. 


Thus, recognizing the inadequacies of the traditional 
remedies to expunge repeated and flagrant unfair labor 
practices, the Board has expressed the desire to: 

* © * formulate remedies which will not only compen- 
sate for mistakes of the past but which also will help 
the parties to improve their relations for the future.* 


* © * Because the character of the statute is ‘‘essen- 
tially remedial’’ [citing Republic Steel Corp. v. N. L. 
R. B., 311 U.S. 7, 10], it can be no more effective than 


Ce ee eee ee ee SSS Sa 

21. ‘‘Past, Present and Future Remedies under Section 
8(a)(5) of the National Labor Relations Act’’, Address of 
Chairman Frank McCulloch at the Federal Bar Association 
and the George Washington University National Law 
Center Labor Relations Institute, February 15, 1968, 67 
LRR 183, 185, BNA. 


22. ‘Exploring the World of Remedies’’, Address of 
NLRB Member Gerald A. Brown at the 14th Annual 
Institute on Labor Law of the Southwestern Legal Foun- 
dation in Dallas, Texas, November 2, 1967, 1967 Labor Re- 
lations Yearbook, BNA, p. 250. 


93. Address of Chairman McCulloch, 67 LRRB 183,186-187. 
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its implementing remedies. The administrators of the 
law and others who share their desire to carry out its 
policies can do no less than constantly evaluate and 
reevaluate the remedies of the Labor Act in the light 
of experience, changing circumstances, and the in- 
sights of scholarship.” 


While expressing the intention to improvise and, in a 
few cases, ordering new, more effective remedies, the 
Board in the instant case arbitrarily refused to order any 
remedy which would take the ‘‘profit out of future unfair 
‘ labor practices’? and which could reasonably assure that 
this recalcitrant employer would finally comply with its 
obligations under the Act. The Board’s denial of the 
' Union’s Motion for Reconsideration (App. 209-216, 217) 
i proves that despite the wailings of Chairman McCulloch 
and Member Brown, the Board, as an institution, is satisfied 
with such lip service being paid to the almost universal 
concern over remedies, for true to predictions,” the Board 
after several ‘‘new remedy”’ decisions did not receive hos- 
pitable acceptance by particular courts,?? became reluctant 

94. ‘‘New Remedies Under the National Labor Rela- 
tions Act,’? Address of Chairman Frank McCulloch at the 
91st Annual Conference on Labor of the New York Uni- 


versity Institute of Labor Relations, May 14, 1968, 68 
LRR 60, 69. 

25. See e.g.. H. W. Elson Bottling Co., 155 NLRB 714, 
modified, 379 F. 2d 223 (6 Cir. 1967) ; Marlene Industries 
Corp., 166 NLRB No. 58, 65 LRRM 1626; Scott’s Inc., 159 
NLRB 1795, modified sub nom. I. U. E. v. N. L. R. B., 383 
F, 2d 230 (D. C. Cir. 1967); J. P. Stevens & Co., Inc., 157 
NLRB 869, modified, 380 F. 2d 292 (2 Cir. 1967); J. P. 
Stevens & Co., Inc., 163 NLRB No. 24, modified sub nom. 
Textile Workers Union v. N. L. R. B., 388 F. 2d 896 (2 
Cir. 1968). 

26. See testimony of Mozart G. Ratner, supra, p. 21, 
fn. 20. 

27. H.W. Elson Bottling Co., 155 NLRB 714, modified, 
379 F. 2d 223 (6 Cir. 1968); J. P. Stevens & Co., Inc., 157 
NLEB 869, modified, 380 F. 2d 292 (2 Cir. 1967) and 163 
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to ‘‘subject itself to another crescendo of diatribe, vitriol 
and abuse’”* and abandoned the quest for remedies which 
would truly ‘‘effectuate the policies of the Act.’ Thus, 
here, in a case which cries out for the ‘‘formulat[ion of] 
remedies which will not only compensate for mistakes of 
the past but which also will help to improve their rela- 
tions for the future,’*° the Board has ordered the same 
“Cyremedial measures [which] have not proved adequate 
in coping with [this] recalcitrant employer determined to 
defeat the effective unionization of his [stores] by illegally 
opposing organizational and bargaining efforts every step 
of the way.’ 

Hence, the Board has rendered prophetic the statement 
of Professor St. Antoine*? when he said: 


Any busy administrative agency is naturally tempted 
to resort to the boilerplate of previous cases, espe- 
cially if it has received judicial approval. But the 
losses are many. Boilerplate is likely to foster per 


se analysis which the Supreme Court generally dis- 
approves [citing Carpenters Local 60 v. N. L. R. B., 
365 U. S. 651]. It will complicate any future contempt 


NLRB No. 24, modified, 388 F. 2d 896 (2 Cir. 1968) ; Scott’s 
Inc., 159 NLRB 1795, modified, 383 F. 2d 23 (D. C. Cir. 
1967). These denials of enforcement to new Board rem- 
edies were criticized by one note writer: ‘‘Reviewing 
courts frequently share responsibility with the Board for 
this lack of creativity [in drafting effective remedies] by 
not recognizing the full scope of the 10(c) power in Con- 
gress’ statutory scheme.’’ Note, ‘‘The Need for Creative 
Orders under Section 10(c) of the National Labor Rela- 
tions Act’’, 112 U. Pa. L. R. 69, 71. 


28. Ratner, supra, p. 21, fn. 20. 

29. Section 10(c). 

30. McCulloch, 67 LRR 183, 186-187. 

31. United Steelworkers of Americav. N.L. R. B. (H. K. 
Porter), 389 F. 2d 295, 301 (D. C. Cir. 1967). 


32. St. Antoine, ‘‘A Touchstone For Labor Board Rem- 
edies,”’ 14 Wayne L. R. 1039, 1057. 
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proceeding. And it will almost inevitably blunt the 
drive for creative and flexible remedies. 


iClearly, the flagrant and ceaseless unfair labor practices 
committed by Heck’s require more than the usual boiler- 
plate Board remedy. 


Port III. 


| MORE STRINGENT REMEDIES SHOULD HAVE BEEN 
ORDERED BY THE BOARD. 


A. A Broad Order. 


The Board previously has attempted by contempt pro- 
‘ceedings to achieve the end results which a broad order 
iwould provide. N. L. R. B. v. Heck’s Inc., 388 F. 2d 688 
: (4 Cir. 1967). In that case, the Board on the basis of a 
cease and desist order at one location sought contempt 
‘against Heck’s for unfair labor practices at another loca- 


‘tion. The Court indicated that it was sympathetic to the 
Board’s request but because it had limited the posting 
‘of notices to one location, the Court could not grant the 

' Board’s petition. Yet, inconceivably, the Board has so 
limited its instant order. 


In view of Heck’s companywide antiunion policy affect- 
' ing all employees at all Heck’s stores, the proximity of the 
' stores and the use of a company newsletter to instill per- 
' yasive fear of recrimination for exercise of Section 7 rights, 
| it is clear that Heck’s must be ordered to cease and desist 
from and affirmatively to refrain from engaging in the 
: commission of unfair labor practies at all existing and after- 
' aequired stores. See J. P. Stevens ¢ Co., Inc., 157 NLRB 
869, enforced as modified, 380 F. 2d 292 (2 Cir. 1967). 
Notices to this effect should be posted at every location 
and mailed to all of its employees, without exception. See 
J. P. Stevens & Co., Inc., op. cit. 
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Also, the Board notices should be read by President 
Haddad and Vice-President Darnell to employees at all 
locations. Considering the active participation by Haddad 
and Darnell in the antiunion campaign, it is only appro- 
priate that they be required personally to dispel the effects 
of the unfair labor practices committed by them (App. 
162). 

The appropriate Board order specifically should prohibit 
Heck’s continued unlawful refusals to bargain. Heck’s 
has manifested its policy to deny recognition to a union 
regardless of its majority status. In this fashion, Heck’s 
has made a mockery of Board and court decisions and has 
revealed an intention to require the General Counsel in 
ease after case to prove an unlawful refusal to bargain, 
and then to seek enforcement of the resulting bargaining 
order in the courts-——a task which consumes many years, 
resulting in the decimation of the purposes of the Act. See 
Bok, ‘‘The Regulation of Campaign Tactics in Represen- 
tation Elections under the NLRA’’, 78 Harv. L. R. 38, 
61. Clearly the overabundance of Heck’s cases has dem- 
onstrated that this employer has learned that ‘‘the longer 
[he] breaks the law the more he profits’’** and thus 
adheres to his ‘‘union busting’ technique of under- 
mining by unfair labor practices the Union’s initial ma- 


33. Unlike I. U. E. v. N. L. R. B., 383 F. 2d 230 (D. C. 
Cir. 1967), where this court refused enforcement to a 
remedy requiring a company official to read a notice, this 
case clearly merits such an order for here the total in- 
volvement of Haddad and Darnell in the repeated viola- 
tions outweighs considerations of ‘‘humiliation’’. 


34. Schlossberg and Silard, 14 Wayne L. R. 1059; See 
also, ‘‘The Taft-Hartley Act—Twenty Years After’’, Ad- 
dress by NLRB Member John H. Fanning at the Twentieth 
Annual Conference on Labor of the New York University’s 
Institute of Labor Relations, April 17, 1967, BNA, 1967 
Labor Relations Yearbook, p. 209. 


35. Pucinski Report, p. 2. 
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jority and then relying on the natural attrition which takes 
place over the long period of Board decision and court 
review to dissipate any remaining group of union ad- 
‘herents. See Schlossberg & Silard, ‘‘The Need for A 
Compensatory Remedy in Refusal to Bargain Cases’’, 14 
Wayne L. R. 1059. 

Accordingly, Heck’s proven rejection of the collective 
‘bargaining principle requires a broad company-wide bar- 
gaining order. 


B. Burden of Proof. 


Heck’s flaunting of its collective bargaining obligations 

' and its other unlawful conduct proves beyond cavil that it 
‘has taken unfair advantage of the Board’s standard of 
proof requiring the General Counsel affirmatively to estab- 
lish the bad faith of an employer who refuses to recognize, 

' upon request, a union with a card majority. Aaron Broth- 
ers, 158 NLRB 1077, 1078. The history of Heck’s cases 


reveals its policy to deny recognition upon non-existent 
' grounds. This policy was capsulized by the Board in 
' Heck’s Inc., 170 NLRB No. 53, slip opinion, p. 21, 68 LRRM 

1126: 
Nor can there be any question but that the Respond- 
ent was motivated in refusing to recognize the union 
here, not by any concern over whether the union ac- 
tually possessed authorizations to represent its em- 
ployees, but by a desire to avoid, by whatever means 
possible, dealing with the union for the working con- 
ditions of its employees. 


: This antiunion motive was admitted by Vice-President and 
: Personnel Manager Darnell in Heck’s Inc., 172 NLRB No. 
| 255, who boasted of Heck’s policy to deny requests for rec- 
ognition not on any lawful grounds, but by representation 
by a lawyer who knows ‘‘how to deny a union demand.’’ 


When it is established, as in the instant case, that an em- 
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ployer makes a mockery of the law requiring the General 
Counsel affirmatively to establish lack of good faith, this 
burden of proof should be adjusted to avoid its abuse. 
Therefore, a recalcitrant violator, rather than be allowed 
to benefit from his wrongdoing, should be required affirma- 
tively to establish its good faith in denying the union’s re- 
quest. Accordingly, in all future Heck’s cases the Board 
should shift its good faith burden from the General Coun- 
sel to the Company. 


C. Injunctions Under Section 10(j) of the Act. 


Board cease and desist orders against such a recalcitrant 
violator of federal labor laws cannot provide the immediacy 
necessary to insulate Heck’s employees from continued 
unfair labor practices. Cease and desist orders often can 
be effective only after enforcement in the courts and con- 
tempt proceedings long after the unlawful conduct.” There- 


fore, a legal measure which will provide some immediate 
protection to these employees must be utilized. Congress 
provided the Board with such a protective device in Sec- 
tion 10(j) of the Act although the Board seldom has exer- 
cised this power to seek injunctions. However, in regard 
to constant violators such as Heck’s, the Board should 
direct the General Counsel to regard future unfair labor 
practice charges against Heck’s as emergency matters and 


36. In N. L. R. B. v. Heck’s Inc., 390 F. 2d 655 (4 Cir. 
1968), the Board sought to remedy the effects of delay due 
to review by seeking enforcement pendente lite of its order 
in 166 NLRB No. 38. The Fourth Circuit held that since 
the Board’s order raised the same issues which were de- 
cided adversely to the Board in N. L. R. B. v. Heck’s Inc.. 
386 F. 2d 317 (4 Cir. 1967), the Board had not shown the 
necessity for pendente lite relief. Clearly 10(j) injunc- 
tions issued shortly after the issuance of complaint would 
afford even more immediate protection of employees’ rights 
than the pendente lite relief sought by the Board in the 
above-mentioned 1968 Heck’s case. 


ad 


iaccordingly make application to the appropriate United 
‘States District Court for an injunction under § 10(j) of the 
Act whenever a complaint against Heck’s issues. The unfair 
labor practices contained in the complaint upon which such 
‘petition for injunction would be based and the plethora of 
' Heck’s cases will provide the reasonable belief required by 
$ 10(j) to attain injunctive relief. 

Such relief in conjunction with a board cease and desist 
order would afford better remedial protection under the 
Act: (1) it would provide protection to employees while 
cases were progressing through the time-consuming deci- 

' gion and review processes; (2) it would bring Board proc- 
i esses closer to the situs of the dispute and afford greater 
convenience to parties and witnesses. 


D. Union Access to Employees. 


As shown in this and previous Heck’s cases, the Com- 

' pany has effectively prohibited employee contact with 

Union officials by means of no-solicitation rules and surveil- 

lance, and thereby has attempted to undermine and dissi- 

‘ pate the Union’s status. To expunge these violations, the 

appropriate remedy should compel the Company (1) to 

' afford the Union access to bulletin boards and other places 

where notices are posted in the stores; (2) to permit em- 

ployees to have access to Union organizers during non- 

working time in store lounges, restaurants and on parking 

‘ lots; (3) to make available facilities customarily used for 

' employee meetings for a one-hour union meeting on Com- 

' pany time; and (4) to provide the Union with a list of 

names and addresses of all Heck’s employees. See Marlene 

Industries Corp., 166 NLRB No. 58; Crystal Lake Broom 
Works, 159 NLRB 429. 
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E. Compensation to Employees. 


It is particularly clear that had Heck’s complied with its 
legal obligations in 1964 when the Union made its first de- 
mand for recognition as the majority representative of the 
employees at this store, these employees would have had 
the benefits of a union contract for more than four years. 
A collective bargaining contract, particularly the first con- 
tract, provides employees with significant and direct mone- 
tary gain in wages and fringe benefits. Since Heck’s by its 
unlawful refusal to recognize and bargain with the major- 
ity representative of its employees has deprived them of 
financial gain over a period of several years, the Company 
should be required to reimburse them for their losses. 
Compensation for lost bargaining rights remedies the in- 
jury wrongfully inflicted by the employer on his employees 
for which under traditional Board remedies they have no 
redress. Moreover, such a remedy rightfully would de- 
prive the employer of the enrichment now enjoyed as a re- 
sult of his wrongdoing and act as a strong deterrent 
against future violations of Section 8(a) (5). 


In view of Heck’s undeterred flagrant wrongdoing of 
which, to the detriment of its employees, Heck’s has been 
reaping the benefits for many years, it is entirely appropri- 
ate that the remedy herein should require this employer to 
reimburse his employees for the loss of wages and fringe 
benefits they would have obtained through collective bar- 
gaining had Heck’s not violated Section 8(a)(5). See St. 
Antoine, 14 Wayne L. R. 1039; Schlossberg and Silard, 14 
Wayne L. R. 1059; McCulloch, 68 LRR 60, 69; and cases 
now pending before the Board: Ez-Cello Corp., No. 25-CA- 
2377; Zinke’s Food, No. 30-CA-372; Herman Wilson Lum- 
ber Company, No. 26-CA-2536; Rasco Olympia, No. 19-CA- 
3187. 
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F. Union Expenses. 


Heck’s history of recalcitrant refusals to comply with 
federal labor laws and purposefully to contest every lit- 
iigable issue in order to avail itself of the long delays in 
‘the decisional and review processes, has compelled the 
‘Union to expend considerable time and money to prosecute 
lits rights and those of the employees it represents. Again, 
had Heck’s complied with the law, the Union would have 
‘incurred minimal costs. Heck’s arrogant refusal to comply 
iwith national labor policy is, in itself, a restraint upon em- 
‘ployees’ free exercise of rights guaranteed by Section 7 of 
the Act, because it conditions the exercise of those rights 
upon the ability or willingness of the Union to pay the ex- 
‘penses necessary to compel through Board and court pro- 
ceedings Heck’s compliance with the law. Thus, the remedy 
‘necessary to expunge this violation should encompass reim- 
‘bursement by the Company of the Union’s reasonable ex- 
i penses including attorneys’ fees. See McCulloch, 67 LRR 
' 60, 69. This remedy is within the purview of Section 10(c) 
of the Act. The Supreme Court in U. A. W. v. Scofield, et 
‘al., 382 U. S. 205, 218-220; 86 S. Ct. 373, 381-383, held that 
the Act protects private rights in addition to the public 
interest. Accordingly, a remedy reimbursing the em- 
: ployees’ representative for reasonable expenses incurred in 
| protecting employees’ rights is as proper as a remedy 
fashioned to the private interest of a Section 8(a)(3) dis- 

: eriminatee to reinstatement and back pay with interest.” 


en re 
37. Courts have held that expenses and lawyers’ fees 
‘ ineurred in seeking redress for violation of legal rights are 
‘ compensatory rather than punitive damages. Construction 
and General Laborers Local Union 438, AFL-CIO v. Hardy 
Engineering and Construction Co., Inc., 354 F. 2d 24 (5 
Cir. 1965); Aircraft and Engine Maintenance etc. v. I. E. 
Schilling Co., 340 F. 2d 286 (5 Cir. 1965) ; Local Union 984 
LB. T. etc. v. Humko Co., 287 F. 2d 231 (6 Cir. 1961), cer- 
tiorari denied, 336 U. S. 962 (1961). 
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CONCLUSION. 


Because of the Board’s reluctance to order flexible new 
and realistic remedies, it is imperative at this turning point 
of the drive for creative remedies that the judiciary en- 
courage the fashioning of remedies which take ‘‘the profit 
out of unfair labor practices.’** Wherefore, we respect- 
fully request that the Court (1) enforce the Board’s De- 
cision and Order, (2) determine which of the suggested 
remedies is sufficient at law to remedy this Company’s un- 
abated violations of the Act, and (3) direct the Board on 
remand to issue a remedy in accordance with the Court’s 
determinations. 


Dated at Chicago, this 6th day of January, 1969. 


Respectfully submitted, 


Mozart G. Ratner, 
818-18th Street, N. W., 
Washington, D. C. 20036, 


ALBERT GORE, 
Jupira A. LoxngQvist, 
Counsel for Petitioner. 


Jacoss & Gore, > 
201 N. Wells Street, 
Chicago, Illinois 60606, 
Of Counsel. 
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Case No. 22,183 
Case No. 22,284 


STATEMENT OF THE CASE 


I. The Board’s findings of fact 


A. Background: The Company’s prior unfair labor 
practices 


B. The Union obtains authorization cards from a majority 
of the employees in an appropriate unit and requests 
recognition; the Company makes no response 


C. The Company polls its employees and gives the 
impression of surveillance of union activities 


Il. The Board’s conclusion and order 


ARGUMENT 


I. Substantial evidence on the record as a whole supports 
the Board’s finding that the Company violated Section 8 
(a) (1) of the Act by polling the employees in, coercive 
manner and by giving the impression that it was engaging 
in surveillance of union activities 


A. The Poll 

B. Impression of surveillance 

Substantial evidence on the record as a whole supports 
the Board’s finding that the Company violated Section 8 


(a) (5) and (1) of the Act by its refusal to bargain 
with the Union 


A. Introduction 


B. The Company was not motivated by a good faith doubt 
of the Union’s majority status 


Ill. The Board’s remedy was valid and proper 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,183 


FOOD STORE EMPLOYEES UNION, LOCAL NO. 347, 
AMALGAMATED MEAT CUTTERS AND BUTCHER WORKMEN 
OF NORTH AMERICA, AFL-CIO, 


Petitioner, 
Ve 
NATIONAL LABOR RELATIONS BOARD, 


No. 22,284 


NATIONAL LABOR RELATIONS BOARD, 
Petitioner, 
and 


FOOD STORE EMPLOYEES UNION, LOCAL NO. 347, 
AMALGAMATED MEAT CUTTERS AND BUTCHER WORKMEN 
OF NORTH AMERICA, AFL-CIO, 


Intervenor, 
ve 
HECK’S, INCORPORATED, 
Respondent, 


On Petition for Review and On Application for Enforcement 
of An Order of The National Labor Relations Board 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


ISSUES PRESENTED FOR REVIEW 


The questions presented, as formulated in the prehearing conference 
stipulation (A. 220-222) are:! 


1 References designated “A” are to the Appendix. Those preceding a semicolon 
are to the Board’s findings; those following refer to supporting evidence. 


Case No. 22,183 


Whether the Board’s Order is sufficiently broad to remedy the viola- 
tions of the Act. 


Case No. 22,284 


1. Whether substantial evidence on the record as a whole supports 
the Board’s finding that the Company violated Section 8(a)(1) of the Act 
by the manner in which it polled its employees with respect to their Un- 


ion activities and by engaging in surveillance of those Union activities. 


2. Whether substantial evidence on the record as a whole supports 
the Board’s finding that the Company violated Section 8(a)(S) and (1) of 
the Act by refusing to bargain with the Union. 


These cases have never previously been before this Court. 


STATEMENT OF THE CASE 


No. 22,183 is before the Court on the petition of Food Store Em- 
ployees Union, Local 347, Amalgamated Meat Cutters and Butcher Work- 
men of North America, AFL-CIO, to review portions of an order of the 
National Labor Relations Board (No. 22,183), issued against Heck’s, Inc. 
(“the Company”) on May 24, 1968, pursuant tc Section 10(c) of the 
National Labor Relations Act, as amended (61 Stat. 136, 73 Stat. 519, 
29 US.C., Sec. 151, et seq.). In No. 22,284, the Board seeks enforce- 
ment of that same order. The Board’s decision and order are reported 
at 171 NLRB No. 112. This Court has jurisdiction of the proceedings 
under Sections 10(e) and (f) of the Act. 


I. THE BOARD’S FINDINGS OF FACT 


Briefly, the Board found that the Company violated Section 8(a)(5) | 
and (1) of the Act by refusing to recognize and bargain with the Union, 
which had obtained a card majority and violated Section 8(a)(1) of the At by the 
manner in which it polled its employees about their union membership | 
and by creating the impression that it was engaging in surveillance of their 
union activities. The evidence on which the findings were based is sum- | 


marized below. 


A. Background: The Company’s Prior 
Unfair Labor Practices 


Heck’s Inc., is a West Virginia corporation engaged in the retail sale 
of merchandise at various locations in West Virginia and Kentucky (A. 


165; 19-21). Since 1964, in addition to the instant case, the Company 
has been the subject of nine unfair labor practice proceedings before the | 
Board, five of which have received Court review. In most of these cases, 
the Company was held to have engaged in unfair labor practices similar to 
those charged in the instant case, and some management officials who com- 
mitted those unfair labor practices also committed those found herein.? 


One of these prior cases involved the same store which is involved in the 


2tn addition to the instant case, see 150 NLRB 1565 (1965), enforced per curiam, 
369 F. 2d 370 (C.A. 6, 1966); 156 NLRB 760 (1966), enforced as modified, 386 F. 
2d 317 (C.A. 4, 1967); 158 NLRB 121 (1966) and 159 NLRB 1151 (1966), enforced 
per curiam, 387 F. 2d 65 (C.A. 4, 1967); 159 NLRB 1331 (1966); 166 NLRB Nos. 
32 and 38 (1967), enforced as modified, 390 F.2d 655 (C.A. 4, 1968), cert. granted, 
37 U.S.L.W. 3219 (U.S. Dec. 17, 1968); 170 NLRB No. 53 (1968), appeal pending 
in this Court, Nos. 21,809 and 21,921. Further violations were found subsequent to 
the issuance of the instant decision. See, 172 NLRB No. 255, appeal pending in this 
Court, Nos. 22318 & 22414. 


3Prior violations included coercive interrogations, threats of reprisals, creating the 
impression of surveillance, layoffs and discharges for discriminatory reasons, and re- 
fusals to bargain in violation of Section 8(a)(1), and (3) and (5) of the Act. 


instant case.4 


B.' The Union obtains authorization cards from a 
majority of the employees in an appropriate 
unit and requests recognition; the Company 
makes no response. 


In late December 1966, the Union> began an organizational drive 
among Heck’s employees in the Huntington, West Virginia, Fifth Avenue 
Store (A. 165; 23). The Union obtained authorization cards from the 
employees away from their employment. Thus, most of the cards were 
signed in the employees’ homes (A. 167-168; 36-38, 40, 47-49). When 
the request for recognition was made 19 of the 30 employees in the unit 
had signed authorization cards. (A. 167, 174; 9-12).§ 


On January 16, 1967 union agents informed Store Manager Tim 
Crager that the Union was supported by a majority of the employees at 
the Fifth Avenue store and requested recognition as the bargaining repre- 
sentative of those employees. Union representative Jack L. Brooks of- 
fered to show Crager the signed authorization cards but Crager refused 


4see Heck’s, Inc., 159 NLRB 1151 (1966), enforced per curiam, 387 F.2d 65 (C. 
A. 4, 1967). 


Sood Store Employees Union Local No. 347, Amalgamated Meat Cutters and 
Butcher Workmen of North America, AFL-CIO. 


©The cards read, in relevant part, as follows (A. 167, n. 3; 187-206): 


“APPLICATION 
FOOD STORE EMPLOYEES UNION, LOCAL NO. 347 
PO. Box 2751 Telephone 346-9679 Charleston, W. Va. 


The undersigned hereby authorizes this union to represent his 


or her interest in collective-bargaining concerning wages, hours, 
and working conditions.” 


stating that he couldn’t recognize the Union without contacting the Com- 
pany’s main office. Crager left to telephone his superiors but returned in| 
about five minutes and stated that he had been unable to contact either 
Company President Haddad or Mr. Holroyd, the Company’s:attorney and | 
that therefore he would be unable to recognize the Union. (A. 165-166; 
23-26, 32-34, 46-47). Once more, the Union representatives proferred the f 
signed authorization cards, but Crager again refused stating, “I don’t doubt 
that you have the majority, but I can’t recognize a union. It will have to 
be done by the main office” (A. 166; 25). Brooks asked Crager if he | 
would inform the proper people that the union was demanding recogni- 
tion. Crager said he would, and the union representatives gave Crager the, 


address and telephone number and departed (A. 165-166; 23-26, 32-34, 
47). 


The following day, January 17, 1968, the Union addressed a letter to 


Company President Haddad, confirming the conversation with Store’ Manag- 


er Crager and repeating the request for recognition. The letter concluded 
by stating (A. 166; 185): 


Mr. Crager told me that he could not grant recogni- 
tion -- that it would have to come through the main 
office. He also stated that the checking of the au- 
thorization cards would have to be done through the 

"main office. I asked Mr. Crager to pass our demand 
on to you, and he said that he would do this. I am 
again making the same demand by this letter. 


Please advise, 


No answer from the Company was ever received by the Union (A. 
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C. The Company polls its employees and gives 
the impression of surveillance of union ac- 
tivities. ' 

On January 21, 1968, the Company’s Vice-President and Personnel 
Manager, Ray Darnall, came to the Fifth Avenue store and systematically 
interrogated 37 of the 38 employees, including 8 supervisors, concerning 
their adherence td the Union. Accompanied by Store Manager Crager, 
Darnall approached the employees and asked whether they wished to 
have the Union répresent them. Without explanation, Darnall noted their 
answers on a clipboard he carried with him for this purpose (A. 168-169; 
58-59, 65-66, 79-80, 111-112, 117). 


Thus, Darnall called employee John Schoolcraft over to him and 
asked “whether [Schoolcraft] would want the union to represent [him] 
or Heck’s to represent [him]” (A. 59). While Schoolcraft recalled Darnall 
telling him that he need not answer, he could not recall being assured 
that his answer would have no effect on his job (A. 59-60, 63). Employee 
Denver Holley was asked by Darnall whether he wanted the Union to 
represent him. When Holley answered in the affirmative, Darnall thanked 
him for his answer and left. Darnall neither told Holley why. he was ask- 
ing him this question nor assured him that his answer would have no im- 
pact on his employment. (A. 66, 72). Employee Blevins was asked if he 
“wished to have ithe union represent [him] as bargaining agent’ (A. 79). 
Blevins could recall no explanation for the question and no assurance 
against reprisal (A. 79-80, 83-84). Darnall also questioned employee Mar- 
gie Holley as to whether she wished the Union to represent her. She 
answered in the affirmative, Darnall thanked her, and that ended their conver- 
sation. He did not explain his purpose in interrogating her and did not 
state what the effect of her answer, if any, would be on her job. (A. 89, 


99-100). Darnall asked employee Harshbarger whether she wished 
the Union to represent her but Harshbarger could not recall being 
told why she was being asked or what the effect of her answer 


would be (A. 112, 115-117). 


On January 3 or 4, 1967, while the organizational drive was in prog- 
ress and before the Union requested recognition, Sue Bess, a department 
head and supervisor, told employee Margie Holley that Store “Manager 
Crager had warned her that if any of the supervisors had signed up for 
the union “he would fire them and there wouldn’t be nothing anybody 
can do about it” (A. 172-173; 89-93). About a week later, Bess related 
to Holley a conversation in which Store Manager Crager had instructed 
Bess “to watch out and listen for the employees and let him know if she 
[Bess] heard them discussing or trying to get anybody to sign up for the 
Union” (A. 173; 89-93). 


II. THE BOARD’S CONCLUSION AND ORDER 


Considering the foregoing, the Board concluded that the Company vio- | 
lated Section 8(a)(1) by the manner in which it polled its employees and by cre; 


ating the impression that it was engaging in surveillance of their union 
activities. The Board further found that the Company’s failure to grant 
the Union’s request for recognition was not motivated by a good faith 


doubt of the Union’s majority status and that the Company had therefore | 


violated Section 8(a)(5) and (1) of the Act. (A. 174). 


Accordingly, the Board ordered the Company to cease and desist 
from the unfair labor practices found, or in any like manner interfering 


with, restraining, or coercing its employees in the exercise of any of their 


Section 7 rights. Affirmatively, the Board ordered the Company to bar- 
gain, in good faith with the Union, upon request, and to post appropriate 


notices at its Fifth Avenue store (A. 174-175, 163). Thereafter the Board 


denied a motion for reconsideration in which the Union requested addi- 
tional remedial measures (A. 217). 


ARGUMENT 


SUBSTANTIAL EVIDENCE ON THE RECORD 
AS A WHOLE SUPPORTS THE BOARD’S FINDING 
THAT THE COMPANY VIOLATED SECTION 8 
(a) (1) OF ZHE ACT BY POLLING THE EM- 
PLOYEES IN,COERCIVE MANNER AND BY GIV- 
ING THE IMPRESSION THAT IT WAS ENGAGING 
IN SURVEILLANCE OF UNION ACTIVITIES. 


A. The Poll 


As the credited testimony which is detailed supra, pp. 6-7 shows, the 
Company conducted its poll in complete disregard of the long-recognized need 
to neutralize the coercive tendency inherent in employer inquiries into the 
union sympathies of his employees.’ As Professor Bok has noted: “By in- 
dicating through his questions that he desires to learn about the sympathies 
and activities of individual employees, the employer may convey an impres- 
sion, rightly or wrongly, that he is considering reprisals against union support- 
ers. In this way, he may discourage particular employees from giving overt sup- 
port to the Union .'..”” The Regulation of Campaign Tactics in Representa- 
tion Elections Under the National Labor Relations Act, 78 Harv. L. Rev. 
38, 106 (1964). Thus, interrogations which are unaccompanied by a stated 
business purpose and assurances against reprisals “leave the employee to 
conjure up various images of employer retaliation.” Dubin-Haskell Lining 
Corp. v. N.L.R.B., 375 F.2d 568, 571 (C.A. 4, 1967) rehearing en banc, 386 
F.2d 306 (C.A. 4, 1967), cert. den., 393 U.S. 824. Accord: N.L.R.B. v. Camco, 


7Vice-President Darnall and Store Manager Crager gave testimony which conflicted 
with that of five employee witnesses on the question of how the poll was conducted. 
The Trial Examiner credited the employees’ version and such credibility resolutions are 
entitled to affirmance here. See, Amalgamated Clothing Workers of America v. N.L.R.B., 
124 U.S. App. D.C. 365, 377, 365 F. 2d 898, 910 (1966). See also, Heck’s Inc., 159 
NLRB 1151, 1156 (1966) where another Trial Examiner, whose findings were upheld 
by the Board and the Fourth Circuit (387 F. 2d 65 (1967)), credited employee wit- 
nesses rather than Crager in identical circumstances. 
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| 
| 
| 
1 | 
¥ | 
Inc. 340 F.2d 803, 805, n. 6, 807 (C.A. 5, 1965), cert. denied, 382 U.S. 296. See 
2d 803, 805, n. 6, 807 (C.A. 5, 1965), cert. denied, 382 U.S. 926. See | 
also, Int'l Union of Operating Eng., Local 49, AFL-CIO v. N.L.R.B. (Struks- 
nes Constr. Co.), 122 U.S. App. D.C. 314, 353 F. 2d 852 (1965).8 


In Blue Flash Express, Inc., 109 NLRB 591 (1954), relied upon by 
the Company, the Board held that while an employer poll of his employees 
was not per se unlawful, its coercive tendency is such that it must be “con- 
ducted under proper safeguards.” Jd., at 593. In that case there was no 


background of hostility to union organization while the instant employer 
has repeatedly demonstrated antiunion animus in a flagrant and unlawful 
manner. Moreover, in Blue Flash, the Board was careful to note that the 
employer communicated his purpose in questioning the employees and as- 
sured his workers that no reprisals would take place. This the Company 
did not do despite the fact that it was only recently held to be in violation 
of the Act for conducting a previous poll in the same store which partook 
of the same infirmities. See, Heck’s Inc., 159 NLRB 1151, 1156-1157 (19- | 
66), enforced 387 F. 2d 65, 66 (1967). There, the Fourth Circuit stated: 


The record sustains the Board’s finding that its ap- 
proved procedure in such circumstances was not fol- 
lowed in that the company representatives conducting 
the poll gave no assurance that there would be no re- 
prisals against the employees regardless of their answers 
to company interrogators concerning union affilia- 

tion and membership. See Blue Flash Express, 109 
NLRB 591. We agree that under these circumstances 
the poll created an “aroma of coercion” condemned 
by the Act. Joy Silk Mills v. N.L.R.B., 87 U.S. App. 


8Moreover, as pointed out in Camco, supra, 340 F. 2d at 804, 806, the rank of the 
interrogator “bears on the issue of coercion” and here the interrogator was a Vice 
President and Personnel Manager who was accompanied by the Store Manager. 
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360, 185 F. 2d 732, 740 (1950), cert. denied, 341 
US. 914.9 


The same conclusion is warranted here.!® 


B. Impression of Surveillance 


The credited testimony of employee Holley, as set forth at p. 7, 
supra, shows that she had two conversations with Supervisor Bess in 
which the latter related to Holley certain statements of Store Manager 
Crager concerning employee support of the Union. In the first of these 
conversations Bess told employee Holley that Crager said he would fire 
any supervisor who aided the Union. About a week later, Supervisor 
Bess stated that she had been told by the store manager to “let him know 
if she heard [the employees] discussing or trying to get anybody to sign 
up for the union” (A. 91). As employee Holley phrased the matter (A. 
96), she was told that Supervisor Bess had been instructed to “spy on 
the employees.”!! 


9The result of the Company’s illegal poll was 22 votes against union representation, 
12 in favor and 3 “no comment.” (A. 169; 207-208) However, as the Trial Exam- 
iner pointed out, 8 of those“no” votes were cast by supervisors who were excluded from 
the unit. The Trial Examiner inadvertently stated that with the 8 excluded, the Union 
would have won the Company’s poll. Actually, the tally would have been 14 against, 
12 for, and three “no comment.” However, as the authorities cited supra, pp. 8-9 indicate, 
the results of any poll conducted in the fashion the Company conducted this poll are 
highly unreliable. See also, V.L.R.B. v. Lorben Corp., 345 F. 2d 346, 350 (C.A. 2, 
1965)(dissenting opinion of Judge Friendly). 


1045 the Board noted (A. 161), its decision on remand from this Court in Struksnes 
Constr. Co., 165 NLRB No. 102, 65 LRRM 1385 (1967), issued subsequent to the 
time the poll involved herein was conducted. Hence the Board ruled that the instant 
poll violated the standards set forth in Blue Flash without consideration of the appli- 
cability of its Struksnes decision whose only major departure was the addition of a 
requirement that the polling be done by secret ballot. 


11pefore the Board, the Company contended that Bess merely told Holley that she 

had been instructed to enforce the Company’s valid no-solicitation rule. Crager 
testified that he did not “know of” (A. 150) any occasion on which he told Bess to 
(continued) 
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It is well-settled that an employer may not engage in surveillance of | 
its employees union activities (N.L.R.B. v. Pioneer Plastics Co., 379 F. 2d 
301 (C.A. 1, 1967) cert. den., 389 U.S. 929; N.L.R.B. v. Orkin Exterminating 
Co. of Florida, Inc., 379 F.2d 972 (C.A. 5, 1967); N.L.R.B. v. Vacuum Platers 
Co., Inc., 374 F.2d 866 (C.A. 7, 1967) or create the impression among its | 
employees that it is engaging in such surveillance. N.L.R.B. v. Cleff, 214 F.2d 
1 (C.A. 9, 1954); N.L.R.B. v. Neuhoff Bros. Packers, Inc., 375 F.2d 372 (C.A. 
5, 1967); H.N. Thayer Company, 99 NLRB 1122, 1125 (1951); Cold Spring 
Granite Company, 101 NLRB 786, n. 3 (1952). | 


Surveillance becomes illegal because it indicates an 
employer’s opposition to unionization, and the fur- 
tive nature of snooping tends to demonstrate spec- 
tacularly the state of the employer’s anxiety. From . 
this the law reasons that when the employer either 
engages in surveillance or takes steps leading his em- 
ployees to think it is going on, they are under the 
threat of economic coercion, retaliation, etc. Hen- 
dirx Mfg. Co. v. N.L.R.B., 321 F. 2d 100, 104, n. 

7 (CA. 5, 1963). 


Here, Bess, a department head and undisputedly a supervisor within | 
the meaning of the Act, clearly stated that management had instructed her to. 
engage in just this kind of surveillance. The coercive effect of her state- 
ment’ is manifest.}2 


(continued) 


spy on union activities. Bess was not called to testify in support of the Company’s 
version of her conversation with Holley, and the Company version hardly squares with 
Holley’s understanding of the conversation. | 


12Before the Board, the Company contended that Bess’ remarks were not attributable 

to the Company because by the very tenor of those remarks Bess established that she! 

was not speaking as an agent of the Company. However, this argument rests on the 
erroneous premise that the coercive impact of a warning that surveillance is taking 

place derives solely from the hostility of the speaker. However, unless the context in 

which the warning is uttered makes it unlikely that employees would believe the supe 
(continued) 


SUBSTANTIAL EVIDENCE ON THE RECORD 
‘AS A WHOLE SUPPORTS THE BOARD’S FINDING 
THAT THE COMPANY VIOLATED SECTION 8 
(a) (5) AND (1) OF THE ACT BY ITS REFUSAL 
TO BARGAIN WITH THE UNION. 


A. Introduction 


When a union has obtained authorization cards signed by a majority of 
employees in an appropriate bargaining unit, the employer’s refusal to recognize 
and bargain with the union, following the union’s request for recognition, is 
violative of Section 8(aX5) and (1) of the Act, unless the refusal is motivated 
by a good faith doubt of the union’s majority status. United Mine Work- 
ers, v. Arkansas Flooring Co., 351 U.S. 62, 71-72 (1956); Int'l Union, UAW 
vy. N.L.R.B., (Preston Products Company, Inc.), 126 U.S. App. D.C. 11, 392 
F. 2d 801, 808 (1967); cert. denied, 392 U.S. 906 (1968); Amalgamated 
Clothing Workers of America v. N.L.R.B. (Sagamore Shirt Co), 124 U.S. 
App. D.C. 275, 365 F. 2d 898, 906 (1966); Joy Silk Mills, Inc. v. N.L.R.B., 


(continued) 


I2visor to be acuurately relating management’s thinking, participation in protected 
activity is likely to be chilled whether or not the supervisor is “friendly.” As the 
Board noted in Caster Mold & Machine Co., Inc., 148 NLRB 1614, 1621 (1964): 


Warnings from a friendly supervisor, close to management, are 
no less a threat than warnings from a hostile supervisor. In- 
deed, warnings from such a friendly source may carry an even 
greater aura of reliability and truthfulness and may, therefore, 
in a sense, be doubly effective. 


For this reason, the courts have sustained Board findings of Section 8(a)(1) vio- 
lations where the supervisor involved was closely related to the employees, N.L.R.B. v. 
Traders Oil Co., 263 F. 2d 835 (C.A. 5, 1959), affirming 119 NLRB 746 (1958). cert. 
denied, 361 U.S. 829, or friendly to them, N.L.R.B. v. Marval Poultry Co., 292 F. 2d 
454 (C.A. 4, 1961), or had previously been a supporter of the union movement. J.C. 
Penney Co. v. N.L.R.B., 384 F. 2d 479 (C.A. 10, 1967); N.L.R.B. v. Pallette Stone 
Corp., 283 F. 2d 641, 642 (C.A. 2, 1960). As in analogous situations, where the 

(continued) 
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87 U.S. App. D.C. 360, 185 F. 2d 730 (1950), cert. den., 341 U.S. 914; | 
Florence Printing Co. v. N.L.R.B., 333 F. 2d 289, 291-292 (C.A. 4, 1964). 


In the instant case, there is no question that the Union possessed 
unambiguous authorization cards signed by 19 of the 30 employees in an 
appropriate bargaining unit and that those cards were procured without any 
impropriety on the part of the Union. Thus, the only issue before this 
Court is whether substantial evidence supports the Board’s finding that the 
Company’s refusal to bargain was not motivated by good faith doubt of 
majority status but rather was “designed solely to avoid its collective bar- 


gaining obligation” (A. 163). 


B. The Company was not motivated by a good 
faith doubt of the Union’s majority status. 


As set forth, supra, pp. 4-5, Store Manager Crager refused the 
Union’s offer to check the authorization cards, stating that while he had 
no doubt that the Union possessed a majority, he was not authorized to 
grant recognition. In a letter to Company President Haddad, the Union | 
repeated its claim to majority status, its request for recognition, and its 


offer to show the Company the authorization cards. Neither Haddad nor 
any other management official ever answered the Union’s letter. | 


(continued) 
12Grcumstances are such as to induce a reasonable belief that the supervisor’s actions 
represent the policy of the employer, then that employer is held accountable even if 
the particular acts are unauthorized. Int7 Ass'n. of Machinists v. N.L.R.B., 311 US. 
72, 80 (1940); Consumers Power Co. v. N.L.R.B., 113 F. 2d 38 (C.A. 6, 1940); Irving 
Air Chute Co., Inc. v. N.L.R.B., 350 F. 2d 176, 179 (C.A. 2, 1965); Hendrix Mfg. Co 
vy. N.L.R.B., supra, 321 F. 2d at 104. Here, the circumstances were such as to reinforce 
Bess’ assertion that she was relaying management policy. Her warnings of extreme anti- 
union animus at high management levels were made on at least two separate occasions 
and the subsequent unexplained poll was conducted in the company of the very official 
she referred to. 
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The only reason advanced for this failure to respond and grant recog- 
nition is the assertion before the Board by Company counsel that “once the 
union has raised the election as a method of resolving the question of ma- 
jority status the employer should be permitted to rely upon a Board’s [sic] 
election determination rather than the inherent unreliable card check 
method” (Co. Br. to the Board, p. 2).% 


However, the Company’s conduct establishes that its failure to respond 
to the Union’s request was not motivated either by its belief that it was 
excused from answering by virtue of the filing of the election petition or 
by its distrust of authorization cards. As previously noted, the poll which 
Vice President Darnall conducted took place at the same store and in the 
same unlawful manner as a prior poll also found to be illegal. The repeti- 
tion of conduct earlier found to be unlawful indicates a total disregard for 
the policies of the Act and bears directly on the good faith of the Com- 
pany’s other actions. Moreover, in assessing the Company’s motivation for 
refusing to bargain, it was permissible for the Board to consider the unlaw- 


1345 a corollary to this contention, the Company referred to Section 102.61 of the 
Board’s rules which’ provides that a union must request ‘recognition before filing an 
election petition. Counsel contended that the Union’s request for recognition “should 
properly be considered” (Co. Br. to the Board, p. 2) as no more than its effort to 
comply with this Board requirement. However, there was nothing equivocal or pro 
forma about the Union’s request for recognition and no justification for a belief that it 
could be ignored. It is well-settled that “the application for Board certification did not 
as a matter of law excuse respondent’s refusal to bargain with the Union.” N.L.R.B. 
Model Mill Co., Inc., 210 F. 2d 829 (C.A. 6, 1954). Accord: IUE v. N.L.R.B., 122 
U.S. App. D.C. 145, 147, 352 F. 2d 361, 363 (1965), cert. den., 382 US. 902; N.L.R.B. 
vy. Armco Drainage & Metal Products, Inc., 220 F. 2d 573, 576-577 (C.A. 6, 1955), cert. 
denied, 350 U.S. 888; Lincoln Mfg. Co., Inc. v. N.L.R.B., 382 F. 2d 411, 413 (C.A. 7, 
1967), cert. den., 389 U.S. 972. N.L.R.B. v. Security Plating Co., 356 F.2d 725. 727 
(C.A. 9, 1966); N.L.R.B. v. C. J. Glasgow Co., 356 F.2d 476, 479 (CA. 7, 1966); 

Irving Air Chute Co. v. N.L.R.B., 350 F.2d 176, 182 (C.A. 2, 1965). 
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ful conduct engaged in by this employer on a companywide scale.!4 
this connection, the Board observed (A. 161-163). 


The Board has, in eight different cases, found this Em- 
ployer has violated the Act. The violations have in- 
cluded polling similar to that in the instant case, 
threats, interrogation and discriminatory discharges. 
The Respondent operates several retail stores, all lo- 
cated in western West Virginia, and nearby Ashland, 
Kentucky and most, if not all, of these stores have 
been the site of unlawful conduct... President Haddad 
actively participated in conduct found to be unlawful 
in five of the cases... although not in the instant case. 
Vice-President Darnall has engaged in unlawful con- 
duct,in five of these cases, and has again engaged in 
unlawful conduct in the present case. 


* * * 


Upon review of all the relevant factors, we con- 
clude that the Employer’s unlawful conduct in this 
case is amplified by, and is part of its companywide 
antiunion policy, and its impact must be evaluated 
in the context of its prior flagrant unlawful prac- 
tices. Such conduct clearly reflects a rejection of the 
collective-bargaining principle. 


Finally, it should be noted that the Company put forward no reason 
for doubting the reliability of the cards in this case. There was no ques- 
tion that the Union possessed a card majority,!5 and the Company did not 


14 L.R.B. v. Overnite Transp. Co., 308 F. 2d 284, 286 (C.A. 4, 1962); N.L.R.B. 
v. Ford, 170 F. 2d 735, 739 (C.A. 6, 1948). While, past unlawful conduct is not of 
itself sufficient to justify a finding of bad faith, “the Board may view and consider 
the background of the parties and their past conduct as it relates to their management- 
employee practices” in making findings on this issue. N.L.R.B. v. Southern Transport, 
Inc., 355 F. 2d 978, 981 (C.A. 8, 1966). | 


154, stated, supra, p. 5, Store Manager Crager admitted to the Union representa-| 
tives that he had no doubt that they had a card majority. 
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assert the belief that the cards were procured through misrepresentation. 
Indeed, as in N.L.R.B. v. The Sinclair Co., 397 F. 2d 157, 161 (C.A. 1, 
1968), the Company made no attempt to discover what the actual card 


situation was...” 


We submit that the Company “has transgressed the bounds of permissible 
conduct to a sufficient extent to permit the Board to conclude that its refusal 
to bargain was asiill-intentioned as its other actions.” Joy Silk Mills, supra, 185 
F. 2d at 742. 


Ill. THE BOARD’S REMEDY WAS VALID AND PROPER 


In the instant case, the Board ordered the Company to cease and desist 
from the unfair labor practices found, or from in any like manner interfering 
with its employees Section 7 rights. The Company is further required to 
bargain in good'faith with the Union as the representative of the Fifth 
Avenue store employees and to post appropriate notices at that location. 


In a motion for reconsideration, the Union urged the Board to aug- 
ment its order with “sterner remedial provisions” (A. 210) than those 
which the Board had fashioned. The Union requested, inter alia, that the 
Board make its order applicable to all Company stores, including all future 
locations, that notices to employees be posted at all stores and mailed to 
each employee and read by President Haddad to the employees of the 
Fifth Avenue store, that the Board direct its General Counsel to treat fur- 
ther unfair labor practice charges against the Company as emergency mat- 
ters and that he be directed to seek injunctions pursuant to Section 10G) 
of the Act whenever he issues a complaint based on such a charge, that 
the Board require the Company to carry the burden of proving that all 
future refusals to bargain are in good faith, and that the Board order the 


Company to reimburse the Union for the latter’s litigation expenses in- 
cluding attorneys’ fees. The Union noted that some of the remedial meas- 


ures it sought were “admittedly unusual” and “extraordinary” (A. 212) 
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but urged that the conduct of the Company made them necessary. With- 
out commenting on its power to grant all of the measures sought, the 

Board denied the Motion for Reconsideration finding that the circumstances 
“do not justify a revision of our Order” (A. 217). | 


Although the Board has required some additional remedial measures in 
| 


a few cases involving special circumstances -- for example a massive unlaw- 
ful employer antiunion campaign -- including direct mailings to the “employ- 


ees (J. P. Stevens & Co., Inc., 157 NLRB 869 (1966)) -- there is no single 


case in which it has granted all of the relief requested by the Union here,}6 
The Supreme Court has stated that “the relation of remedy to policy 


is peculiarly a matter for administrative competence.” (Phelps-Dodge Corp. 
vy. N.L.R.B., 313 U.S. 177, 194 (1941)), and accordingly, “It is for the 
Board, not the courts, to determine how the effect of prior unfair labor 
practices may be expunged.” International Ass'n of Machinists v. N.L.R.B,, 
311 US. 72, 82 (1940). Accord, Fibreboard Paper Productus Corp. ». 
N._L.R.B., 379 U.S. 203, 216 (1964); N.L.R.B. v. Seven-Up Bottling Co., 
344 U.S. 344 (1953); Virginia Electric Power Co. v. N.L.R.B., 319 U.S. 
533, 540 (1943). See also, Consolo v. Federal Maritime Commission, 383 
U.S. 607, 621 (1966). Despite this line of cases, the Union asserts the in- 
sufficiency of the Board’s order, which precludes like or related violations 


1657 w, Elson Bottling Co., 155 NLRB 714, modified, 379 F. 2d 223, 226-227 (C.A. 
6, 1967); J.P. Stevens & Co., Inc., 157 NLRB 869 (1966), modified, 380 F. 2d 292 | 
(CA. 2, 1967), cert. denied, 389 U.S. 1005; Scott’s Inc., 159 NLRB 1795 (1966), «| 
modified sub nom. I.U.E. v. N.L.R.B., 383 F. 2d 230, 232-234, U.S. App. D.C. (1968), 
cert. den., 390 U.S. 904; Crystal Lake Broom Works, 159 NLRB 429; Sterling Alumi: 
num, 163 NLRB No. 40 (1966), enforced, 391 F. 2d 713(C.A. 8, 1968); J.P. Stevens 
Co., Inc., 163 NLRB No. 24 (1966), modified sub nom. Textile Workers Union of 
America, AFL-CIO v. N.L.R.B., 388 F. 2d 896, 903 (C.A. 2, 1967); Marlene Industries, 
166 NLRB No. 58, pending in the Sixth Circuit Nos. 18064, 18154, 18249, 18250, 18256; 
JP. Stevens & Co., 167 NLRB Nos. 37, 38 (1967) modified ___ F.2d ____ (C.A.. 4), 
Nos. 11,715, 11,718, 11,867, decided December 30, 1968, 70 LRRM 2104. Cf. Gotham 
Industries, 167 NLRB No. 91 (1968). 


18 


of the Act in addition to other traditional affirmative relief. However, as 
this Court stated.in Amalgamated Clothing Workers v. N.L.R.B. (Hamburg 
Shirt Corp.), 125 U.S. App. D.C. 275, 281, 371 F. 2d 740, 745 (1966): 


“The Board’s power to fashion remedies places a premium upon agency ex- 


pertise and experience, and the broad discretion involved is for the agency 
and not the court to exercise. We cannot insist that the traditional relief 
provided here will be so ineffective to enforce the policies of the Act as to 
be insufficient as a matter of law.” Accord: United Hatters v. N.L.R.B., 
126 U.S. App. D.C. 149, 151, 375 F. 2d 325, 327 (1967); United Steel- 
workers of America etc. v. N.L.R.B., (Stanely-Artex), ___ US. App. D.C 
__, 401 F. 2d 434 (1968). 


As these cases demonstrate, judicial review in this area extends to a 
determination of! whether the Board’s remedy is insufficient to remedy the 
violations found.’ The issue before the Court is not whether the Union or 
the Board has proposed the best possible remedy. See, Amalgamated Cloth- 
ing Workers v. N.L.R.B., 345 F. 2d 264, 268 (C.A. 2, 1965). Here, the 
Board refused to impose novel remedial measures which thus far have been 
granted only sparingly. The Board was of the view that the traditional re- 
medial provisions would be sufficient in this case. And unless the Board 
abused its discretion in making this judgment, there is no occasion for re- 
versal. 
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CONCLUSION 


For the reasons given, it is respectfully ‘submitted that the petition for 
review in No. 22,183 be denied and that the Board’s application for en- 


forcement in No. 22,284 be granted. 
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NOTHING IN THE COMPANY’S BRIEF DEROGATES FROM 
THE CONCLUSION THAT HECK’S VIOLATED SECTION 
8(a)(5) OF THE ACT. 


A. Previous Heck’s Cases Lend No Support for Its Refusal 
to Bargain. 


The Company in its brief,’ p. 7, states that ‘‘Heck’s 
doubted the Union’s majority claim’’ because it was sup- 
ported by ‘‘improper authorization cards.’’ To bolster this 
ad hoe argument the Company cites N. L. R. B. v. Heck’s 
Inc., [Parkersburg], 386 F. 2d 317, wherein ‘‘the Fourth 
Cireuit Court of Appeals rejected all the cards because they 
were signed under coercion’? (Co. Br. 7). In that case the 
Court held that all the Union’s cards were tainted because 
six ecards were signed by or in the presence of department 
heads, employees found by the Board to be supervisors. 
Evidence in the instant case proves that the authorization 
cards herein were not tainted by any supervisory partici- 
pation in the Union’s organizing campaign. 

In addition, it should be noted that in the Parkersburg 
case op. cit. the Board held that the ‘supervisory involve- 
ment?’ was insufficient to ‘‘taint”’ the Union’s entire card 
showing, because at the time of the Union campaign the 
Company itself considered department heads to be non- 
supervisory employees. Significantly, it was not until two 
months after the Union’s demand for recognition—after 
the Board held department heads to be supervisors (in 
Heck’s Discount Store [Ashland], 150 NLRB 1565)—that 
the Company changed its position on the supervisory status 
of department heads at the Parkersburg store. Prior to the 
issuance of that decision neither the management nor the 
employees and their Union representatives considered 

1. The abbreviation ‘‘Co. Br.”’ with a number there fol- 


lowing shall denote a reference to the Company’s type- 
written Brief. 
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these employees to be supervisors. Moreover, in the 

‘Parkersburg case (156 NLRB 760, 768), the Board had 

found that even eliminating the authorization cards solic- 

ited or signed by these department heads, ‘the remaining 
authorizations [were] more than sufficient to establish that 
the Union had a majority.’? Nonetheless, the Fourth Cir- 
euit refused to enforce the bargaining order based on 
authorization cards found by the Board to be free from any 

‘taint. Fourth Circuit dissenting Judge Craven, perceived 

‘and discussed the fallibility of the supervisory participa- 

‘tion guise upon which the Court refused enforcement [386 

F. 2d at 323]: 

I find it incredible that an employee of this anti-union 
company could doubt his ability to obtain protection 
from the tyranny of a union-sympathizing supervisor. 
Indeed, the record strongly suggests that an employee 
needed only to report to top management such a super- 
visor to secure the latter’s dismissal. 


This Court has rejected the contention that participation 
by a minor supervisor in a union campaign ipso facto 
| taints all the authorization cards solicited and invalidates a 
Board bargaining order based thereon. International 
_ Union, U. A. W.v. N. L. R. B. (Aero Corp.), 363 F. 2d 702, 
708 (D. C. Cir. 1966) : 


... to permit an employer to rely on the participation 
of marginal supervisory personnel in the Union’s cam- 
paign to justify after the fact its refusal to bargain 
with the Union would encourage it to allow such par- 
ticipation in hopes of later, in the event of a Union 
majority, obtaining an order either setting aside an 
election or upholding the refusal to bargain. This seems 
to us a permissible ruling [the Board’s finding that 
participation by a marginal supervisor did not taint 
the Union’s cards] in determining the application of 
the Act, where the complaint does not charge Com- 
pany domination of a union or efforts to further the 
cause of a particular union. 
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The inapplicability of the Company’s argument is brought 
into clear focus when it is remembered that (whether or not 
the participation of marginal supervisors in card signing is 
viewed as tainting some or all of the cards) in the instant 
ease, the Union, painfully aware of the Fourth Cireuit’s 
Parkersburg decision op. cit., studiously avoided any in- 
volvement in its organizing campaign by any supervisor. 


The Company in its brief states that in N. L. R. B. v. 
Heck’s Inc., [Nitro € Ashland], 398 F. 2d 387 (4 Cir. 1968),? 
‘“‘eards were rejected by the Board because they were solic- 
ited by use of threat and coercion.’’ However, in neither of 
the two cases* reviewed by the Fourth Circuit on that 
occasion is there any mention of any authorization card 
“sioned as a result of coercion’’ (See 166 NLRB Nos. 32 
and 38). In Heck’s Inc., [Huntington-16th Street], 159 
NLRB 1331 (No. 127) (Co. Br. 8), the Board declined to 
issue a bargaining order not because Heck’s had not en- 
gaged in unfair labor practices, but because the General 
Counsel had failed to introduce evidence essential to such 
an order—a list of employees in the unit at the time of the 
Union’s demand, and thereby had failed to prove the 
Union’s majority status. Therefore, the Company’s re- 
liance upon these cases is misplaced as there is not a 
scintilla of evidence in this record to suggest that any union 
card herein was other than the product of the employee’s 
free and untrammelled choice. The language of the card is 

2. On December 16, 1968, the Supreme Court granted 
the Board’s petition for certiorari (37 U. S. L. W. 3219) 
sub nom. N. L. R. B. v. Gissel Packing Co., No. 573, and 


directed the clerk to set the case for argument on the 
March 1969 docket. 


3. N.L.R.B.v. Heck’s Inc., 398 F. 2d 337 involved two 
Board cases (166 NLRB No. 32 and 166 NLRB No. 38) 
consolidated for review by the Fourth Circuit. 
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clear and unambiguous.* There is no evidence of coercion, 
threats, or supervisory participation in card soliciting. 
Clearly, Heck’s claim that the cards herein are ‘¢improper’’ 
is a camouflage for its unlawful refusal to bargain. 
Whereas the above cases lend no support to the Com- 
pany’s asserted reasonable doubt of majority status, they 
amply support the Board’s finding that this Respondent 
has a company-wide anti-union policy designed to defeat its 
employees’ Section 7 rights. See App. 160-162. In the five 
ieases cited by the Company in its brief, the Board found 
‘that Heck’s had engaged in numerous violations of the Act: 
unlawful interrogations and threats, coercive solicitation of 
‘Union withdrawal statements, illegal polling of employees 
‘concerning their Union sympathies and activities, and dis- 
‘eriminatory discharges of Union adherents. Heck’s Inc., 
'156 NLRB 760; enforced on this point, 386 F. 2d 316 (4 
Cir. 1967) ; Heck’s Inc., 159 NLRB 1151; enforced on this 
point, 387 F. 2d 65 (4 Cir. 1967); Heck’s Inc., 159 NLRB 
'1381; consent decree entered June 13, 1967 (No. 11,390, 4 
Cir.); Heck’s Inc., 166 NLRB No. 32; enforced on this 
point, 398 F, 2d 337 (4 Cir. 1968); and Heck’s Inc., 166 
NLBB No. 38, enforced on this point, 398 F. 2d 387 (4 Cir. 
'1968). Such unfair labor practices are inconsistent with a 
good faith doubt of majority status. Joy Sik Mills Inc. v. 
iN. L. R. B., 185 F. 2d 732 (D. C. Cir. 1950), cert. denied, 


4. The substance of the cards reads (App. 187): 
APPLICATION 
FOOD STORE EMPLOYEES UNION, LOCAL #347 
P.O. Box 2751 Charleston, W. Va. 


| The undersigned hereby authorizes this Union to represent 
‘his or her interest in collective bargaining concerning 
wages, hours and working conditions. 


Company’s Name Your Name 
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341 U. S. 914 (1950); International Union, U. A. W. v.- 
N. L. R. B. (Preston Products Co.), 392 F. 2d 801 (D. C. 
Cir. 1967), cert. denied, 392 U. S. 906 (1968). 


B. The Board’s Bargaining Order Based on Unambiguous 
Authorization Cards Is Appropriate and Should Be 
Enforced. 


The Company makes the assertion (Co. Br. 6) that this 
Court should deny enforcement of the Board’s bargaining 
order herein, despite the established violations by this 
Company of Section 8 (a) (1) because ‘‘the Court law 
clearly states that prior or subsequent unfair labor prac- 
tices have nothing to do with good faith doubt and, in fact, 
the Court will only require bargaining if the Company 
knew in fact that the Union represented a majority.”’ 
Clearly this argument must be rejected since it runs counter 
to the decisions of the Board affirmed by every Court, save 
the recent decisions of the Fourth Circuit. Joy Suk Mills, 
85 NLRB 1263; enforced, 185 F. 2d 732 (D. C. Cir. 1950) ; 
cert. denied 341 U. S. 914; Preston Products Co., Inc., 158 
NLRB 322; enforced, 392 F. 2d 801 (D. C. Cir. 1967); 
cert. denied, 392 U. S. 906; Sinclair Co., 164 NLRB 
No. 49, 65 LRRM 1087; enforced, 937 F. 2d 157 (1 Cir. 
1968); Philamon Laboratories Inc., 131 NLRB 80; 
enforced, 298 F. 2d 176 (2 Cir. 1961) ; Quality Markets, Inc., 
160 NLRB 44; enforced, 387 F. 2d 20 (3 Cir. 1967) ; Florence 
Printing Co., 145 NLRB 141; enforced, 333 F. 2d 289 (4 
Cir. 1964) ; Goodyear Tire & Rubber Co., 159 NLRB 834; 
enforced, 394 F. 2d 711 (5 Cir. 1968) ; Nelson M. fg. Co., 138 
NLRB 883; enforced, 326 F. 2d 397 (6 Cir. 1964) ; Elliot 
Williams Co., Inc., 143 NLRB 811; enforced, 345 F. 2d 460 
(7 Cir. 1965); Decker, d/b/a Decker Truck Lines, 128 
NLRB 858; enforced, 296 F. 2d 338 (8 Cir. 1961); Trimfit 
of California, 101 NLRB 706; enforced, 211 F. 2d 206 (9 
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i Cir. 1954) ; George Groh & Sons, 141 NLRB 931; enforced, 
: 399 F. 2d 265 (10 Cir. 1964). The Board in its expertise 
‘has determined that in the area of labor relations it would 
! be almost impossible to prove actual knowledge by the 
‘ Company of the Union’s majority status, and with Court 
approval has followed the rule that, where a union has 
_ been designated by a majority of employees and the Com- 
' pany refuses to recognize without having a good faith 
' doubt, the Company violates $8 (a) (5).° International 
. Union of United Autoworkers v. N. L. R. B. (Aero Corp.), 
| 363 F. 2d 702 (D. C. Cir. 1966) ; International Union, United 
| Automobile Workers of America, AFL-CIO v. N. L. R. B. 
(Preston Products Co., Inc.), 392 F. 2d 801 (D. C. Cir. 
1967) ; cert. denied, 392 U. S. 906; Amalgamated Clothing 
| Workers of America v. N. L. R. B. (Sagamore Shirt Co.), 
' 365 F. 2d 898 (D. C. Cir. 1966); N. L. R. B. v. Greenfield 
- Components Corp., 317 F. 2d 85 (1 Cir. 1963); N. L. R. B. 
_ v. Philamon Laboratories Inc., 298 F. 24 176 (2 Cir. 1961) ; 
N.L. R. B. v. Clearfield Cheese Co., 213 F. 2d 70 (3 Cir. 
1954); N. L. R. B. v. Overnite Transportation, 308 F. 2d 
' 279 (4 Cir. 1962); N. L. R. B. v. American Manufacturing 
hI Oe te 
5. Inits brief, p. 10, the Company states that the petition 
' for certification filed herein by the Union ‘‘relates to the 
' good faith doubt as to the Union’s majority status.’ The 
| petition was filed on February 2, 1967, two weeks after the 
' Company’s initial unlawful refusal to bargain, and thus 
' eannot realistically be asserted by the Company as justifi- 
cation for an act by which the Board found that the Com- 
' pany had violated and continued to violate Section 8 (a) (5) 
| since January 16, 1967. In addition, the mere filing of a 
petition by the Union does not excuse the Company from its 
' obligation to bargain with the majority representative of 
' its employees. NV. L. R. B. v. Epstein, 203 F, 2d 482 (3 Cir. 
1953), cert. denied, 347 U. S. 912; N. L. R. B. v. Model Mill 
Co., 210 F. 2d 829 (6 Cir. 1954). 
Moreover, the unfair labor practices committed by Heck’s 
clearly negated any “‘good faith doubt’’ asserted as an 
afterthought by this proven antiunion employer. 
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Co. of Texas, 351 F. 2d 74 (5 Cir. 1965); N. L. R. B. v. 
Nelson Mfg. Co., 326 F. 2d 397 (6 Cir. 1964); NV. L. R. B. v. 
Larry Faul Oldsmobile Co., 316 F. 2d 595 (7 Cir. 1963) ; 
James H. Matthews & Co, v. N. L. R. B., 354 F. 2d 432 
(8 Cir. 1965); Snow & Sons v. N. L. R. B., 308 F. 2d 687 
(9 Cir. 1962) ; Furr’s Inc. v. N. L. R. B., 381 F. 2d 562 (10 
Cir. 1967) ; cert. denied, 389 U. S. 840. The formulation of 
the above rule is a proper exercise of the Board’s expertise 
which the courts are bound to follow. Universal Camera 
Corp. v. N. L. R. B., 340 U. S. 373, 71 S. Ct. 456 (1951) ; 
N.L. RB. B.v. Overnite Transportation, op, cit.; N. L. R. B. 
v. Greensboro Coca Cola Bottling Co., 180 F. 2d 840 (4 
Cir. 1950) ; Bilton Insulation, Inc. v. N. L. R. B., 297 F. 2d 
141 (4 Cir. 1961) ; Florence Printing Co. v. N. L. R. B., 333 
F. 2d 289 (4 Cir. 1964) ; but see: V. L. R. B. v. 8. S. Logan 
Packing Co., 386 F. 2d 562 (4 Cir. 1967); N. L. R. B. v. 
Sehon Stevenson, 386 F. 2d 551 (4 Cir. 1967). 


Inter alia, in Logan, op. cit., the Fourth Circuit enun- 
ciated its doctrine that union authorization cards are in- 
herently unreliable and cannot be used as the basis of a 
Section 8 (a) (5) bargaining order. In N. L. R. B. v. Heck’s 
Inc., 398 F. 2d 337 (4 Cir. 1968) ; N. L. R. B. v. Gissel Pack- 
ing Co., Inc., 398 F. 2d 336 (4 Cir. 1968) and General Steel 
Products v. N. L. R. B., 398 F. 2d 339 (4 Cir. 1968), 
cert. granted, 37 U. S. L. W. 3219, the Fourth Circuit 
reiterated and reaffirmed its Logan, op. cit. doctrine that 
‘canthorization cards are such unreliable indicators of the 
desires of the employees’” .. . ‘‘that an employer is justi- 
fied in entertaining a good faith doubt of the union’s claims 
when confronted with a demand for recognition based solely 
upon union authorization cards .. .’”” On December 16, 
1968, the Supreme Court granted the Board’s petition for a 
writ of certiorari in these three cases (Heck’s, Gissel and 


6. N.L. R. B.v. Gissel Packing Co., 398 F. 2d at 337. 
7 N.L.R.B.v. Heck’s Inc., 398 F. 2d at 338-339. 
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iGeneral Steel) and the Union’s petition in Gissel seeking 
‘review of the Fourth Circuit’s Logan rule. 
The Logan rule has been rejected by this and other 
Courts of Appeals. Since the issuance of the Logan, op. cit. 
‘decision, four Courts of Appeals specifically have con- 
sidered and rejected it. N. L. R. B. v. Sinclair Co., 397 
-F. 2d 157 (1 Cir. 1968); N. L. R. B. v. United Mineral 
& Chem. Corp., 391 F. 2d 829, 836 (2 Cir. 1968); N. L. 
‘R, B. v. Goodyear Tire & Rubber Co., 394 F. 2d 711 (5 
Cir. 1968); NV. L. R. B. v. Atco-Surgical Supports, 394 F. 
24 659 (6 Cir. 1968). This Court, in a decision issued after 
‘the Fourth Cireuit’s Logan decision, although not specifi- 
cally discussing Logan, considered and rejected the argu- 
‘ment that ‘‘cards are unreliable’? and enforced the bar- 
' gaining order based on such proof of majority. International 
‘Union, U. A. W. v. N. L. RB. B. (Preston Products Co.), 
392 F. 2d 801 (D. C. Cir. 1967), cert. denied, 392 U. S. 906. 
' Thus, although the Company (Co. Br. 6-9) relies on 
‘<eourt law’? to support its argument that enforcement 
of the bargaining order herein should be denied, it is clear 
that the manifest weight of ‘‘court law’’ authority is con- 
trary to the Company’s position and that all Courts of 
' Appeals have enforced and most continue properly to en- 
’ force bargaining orders based on authorization cards. 
The Logan rule which the Company would have this 
Court adopt is contrary to Congressional intent and to a 
' Jong and settled line of authority. When Congress con- 
i structed the National Labor Relations Act, it did not limit, 
' as the Company herein suggests, the choosing of a repre- 
' sentative by the employees in an appropriate unit to a 
- Board conducted election.* United Mine Workers v. Arkan- 


8. The Company concedes that a bargaining order based 

' on cards may be appropriate when proof of actual knowl- 

i edge by the Company of the Union’s majority status can 
be proffered. 
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sas Oak Flooring Co., 351 U. S. 62, 72, 76 S. Ct. 559, 565 
(1965) ;° N. L. R. B. v. Bradford Dyeing Ass’n, 310 U. 8. 
318, 60 S. Ct. 918; N. L. R. B.v. Knickerbocker Plastic Co., 
218 F. 2d 917 (9 Cir. 1955); N. L. R. B. v. Indianapolis 
Newspapers, Inc., 210 F. 2d 501 (7 Cir. 1954); N. L. R. B. 
v. Kobritz, 193 F. 2d 8 (1 Cir. 1951). The design of the Act 
left open to the employees the designation of the majority 
representative by other means [Arkansas Oak Flooring, 
op. cit.] and provided further that the employer must not 
refuse to bargain with such designated representative [Sec- 
tion 8 (a) (5) of the Act]. The Board and every Court of 
Appeals has accepted as valid a designation by a majority 
of the employees based upon signed authorization cards 
where, as here, neither coercion nor misrepresentation by 
the Union in obtaining of the cards has been proved. Inter- 
national Union of United Autoworkers v. N.L. R. B. (Aero 
Corp.), op. cit.; International Union, United Automobile 
Workers of America, AFL-CIO v. N. L. R. B. (Preston 
Products Co., Inc.), op. cit.; Amalgamated Clothing Work- 
ers of Americav. N. L. R. B. (Sagamore Shirt Co.), op. cit.; 
N. L. R. B. v. Greenfield Components Corp., op. cit.; 
N. L. R. B. v. Philamon Laboratories Inc., op. cit.; 
N.L. R. B. v. Clearfield Cheese Co., op. cit.; N. L. RB. B. v. 
Overnite Transportation, op. cit.; N. L. R. B. v. American 
Manufacturing Co. of Texas, op. cit.; N. L. R. B. v. Nelson 
Mfg. Co., op. cit.; N. L. R. B. v. Larry Faul Oldsmobile Co., 
op. cit.; James H. Matthews & Co. v. N. L. R. B., op. cit.; 
Retail Clerks Local 1179 v. N. L. R. B., 376 F. 2d 186 (9 Cir. 
1967) 3° N. L. R. B. v. George Groh & Sons, 329 F. 2d 265 

9. Itshould be noted that in Arkansas Oak Flooring, op. 
cit. at fn. 8, the Supreme Court cited with approval refusal 


to bargain cases predicated upon Union majority designa- 
tion obtained by way of signed authorization cards. 

10. Reversing the Board’s decision in John P. Serpa, 
Inc., 155 NLRB 99, cited by the Company in its argument 
that the Board’s order herein should not be enforced. 
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(10 Cir. 1964). In Retail Clerks Union, Local 1179 v. 
N .L. B. B. (John P. Serpa, Inc.), op. cit., the Ninth Circuit 
found an employer’s refusal to check authorization cards 
tendered by the Union a violation of its duty to bargain, 
absent any overt conduct violative of Section 8 (a) (1) or 
(3). The Court, discussing the decision of this Court in 
Joy Silk Mills, op. cit., said [376 F. 2d at p. 191]: 

Tn Joy Silk, the coercive activities were undertaken by 
the employer just prior to the election in an effort to 
dissolve the union’s majority status. But this is not 
the only kind of employer conduct which the Act was 
intended to prevent. The Trial Examiner in the case 
before us concluded that Serpa’s delaying tactics were 
used with the hope that the Union would just go away 
_ . . While there was no evidence to indicate active 
impropriety on the part of Serpa, its undue delay in 
answering the Union’s request for bargaining is incon- 
sistent with the policy and purpose of Section 8 (a) (5) 
of the Act and evidences employer rejection of collec- 
tive bargaining principles. 

Unlike Serpa, Heck’s engaged in ‘‘active impropriety”’ at 
‘the advent of the Union organization campaign: coercive 
‘interrogations, threats of reprisal, impression of surveil- 
-Jance, and an unlawful poll. Such conduct evidences rejec- 
‘tion of the collective bargaining principle in violation of 
‘ Section 8 (a) (5) and substantiates the Board’s bargaining 
‘order. Joy Silk Mills, Inc. v. N. L. R. B., op. cit.; Interna- 

tional Union, U. A. W. v. N. L. R. B. (Preston Products), 

op. cit. 
In its brief the Company raises an eleventh hour defense, 
that the so-called card check bargaining order ‘‘nullifies the 
Clear intent of Section 9 of the Act establishing the election 
procedure”? (Co. Br. 9), and thus should render unenforce- 
‘able the order requiring Heck’s to bargain. However, 
~ analysis of Congressional history demonstrates the ‘‘clear 
intent?’ of Congress to leave open to employees the desig- 
nation of the majority representative by means other than 
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a Board conducted election. See United Mine Workers v. 
Arkansas Oak Flooring Co., 351 U. S. 62, 76 S. Ct. 559 
(1956). In 1947, the United States House of Representa- 
tives passed a bill to amend the Act to make certification 
under Section 9 the exclusive method of achieving recogni- 
tion and to restrict findings of violation of Section 8 (a) (5) 
only to those cases in which an employer failed to bargain 
with a representative ‘‘currently recognized by the em- 
ployer or certified as such under Section 9.”’ H. R. 3020, 
p. 21, 80th Cong., I Legislative History of the Labor 
Management Relations Act (1947), pp. 91, 178. The Joint 
Congressional Conference Committee specifically rejected 
the House proposal and retained the language of Section 
8 (a) (5) as written in the Wagner Act. Senate Bill 1126, 
p. 12, I Legislative History of the Labor Management Rela- 
tions Act (1947), p. 111; House Conference Report No. 510 
on H. Rep. 3020, p. 7, I Legislative History of the Labor 
Management Relations Act (1947), p. 511. In passing the 
Senate bill retaining the Wagner Act language in pref- 
erence to the altered House version, Congress rendered the 
refusal to bargain subject to the provisions of Section 
9 (a), refused to foist upon Section 8 (a) (5) the certifica- 
tion requirements of Section 9 (c), and preserved the em- 
ployer obligation under Section 8 (a) (5) to recognize and 
bargain with a union presenting authorization ecards signed 
by a majority of the employees.” 
io ae nc” Mi ae 
11. It is clear that all the cases prior to the passage of 
Taft-Hartley amendments imposed an obligation to bargain 
on employers based on authorization card majorities. See 
eg.: N. L, R. B. v. Bradford Dyeing <Ass’n, op. cit.; 
N.L. R. B. v. Dahlstrom Metallic Door Co., 112 F. 2d 756 
(2 Cir. 1940). If Congress intended to change the rule it 
would have clearly exhibited its intent, as the House at- 
tempted but failed to do. See: N. L. R. B. v. Gullett Gin 
Co., 340 U. S. 361, 71 S. Ct. 337; N. L. R. B. v. Brooks, 204 
F. 3d 899 (9 Cir. 1953), affirmed, 348 U. S. 96, 75 S. Ct. 176; 


United Mine Workers v. Arkansas Oak Flooring Co., op. cit. 
at fn. 9; Brookville Glove Co., 114 NLRB 213, 214. 
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Another 1947 amendment to the Act (Section 9(c) (1) (B)) 
‘permitting the filing of a representation petition by the 
employer, was designed to afford an employer who doubts 
‘the union’s majority status the right to have the Board 
determine whether the union does in fact represent a 
majority of its workers. Thus, where an employer is con- 
fronted by a union’s claim of majority designation, it can 
agree to a card check or it can petition the Board ‘‘under 
' Section 9 (c) (1) (B) for a representation election,” refus- 
‘ ing to pursue either course, it act[s] at its peril.’’ Florence 
| Printing Co. v. N. L. BR. B., 333 F. 2d 289, 292 (4 Cir. 1964) ; 
/ see also: N.L.R. B. v. Remington Rand, Inc., 94 F. 2d 862, 
| 869 (2 Cir. 1938) ; cert. denied, 304 U.S. 576; NV. L. R. B. v. 
Elliot-Williams, 345 F. 2d 460, 464 (7 Cir. 1965). It is 
' significant that in the instant case Heck’s did not file a 
: petition for a Board election upon presentation of a ma- 
: jority claim by the Union. Heck’s refused to check the 
‘Union’s unequivocal authorization cards against payroll 
‘and other records to question or to assure itself of the 
‘ authenticity of the signatures appearing on the cards 
and/or the majority status of the Union. 
Under these circumstances, the Board properly could 
infer that the refusal to check the cards was predicated 
: upon the employer’s cognizance of their validity and its 
' knowledge that the Union had indeed been designated by a 
12. The RM petition is a convenient device which an 
i employer may utilize to resolve his doubts about the ma- 
| jority status of the union, so long as he does not engage in 
| eonduct which renders a free election impossible or which 
is inconsistent with his alleged good faith doubt concerning 
the union’s majority. 
' Jronically, in the instant case, the Company asks why 
: the Union filed a petition only to withdraw it subsequently 
(Co. Br. 10). Clearly such inquiry is purely rhetorical for 
the Company had rendered the Union’s act a futility by 
engaging in unfair labor practices which made a free elec- 
tion impossible. 
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majority of its employees. Retail Clerks Union, Local No. 
1179 v. N. L. R. B. (John P. Serpa), op. cit.; Universal 
Camera Corp. v. N. L. R. B., op. cit, Heck’s failure to file 
a representation petition with the Board upon presentation 
of the Union’s majority claim further supports such 
inference, and the unfair labor practices committed fol- 
lowing the initiation of the Union’s organization cam- 
paign show unmistakably that the refusal to recognize was 
not based upon an honest doubt, but was asserted merely 
to buy time illegally and improperly to convert the em- 
ployees’ free choice of the Union. Clearly, Heck’s wished 
to avoid an uncoerced election, and indeed, its unlawful con- 
duct rendered impossible the holding of a hygienic Board 
conducted election in a laboratory atmosphere to ascertain 
the free choice of the employees. Joy Silk Mills, Inc. v. 
N.L. R. B., 185 F. 2d 732 (D. C. Cir. 1950), cert. denied, 
341 U. S. 914 (1950); International Union, U. A. W. v. 
N.L. RB. B. (Preston Products Co.), 392 F. 2d 801 (D. C. 
Cir. 1967), cert. denied, 392 U. S. 906 (1968). 

On the basis of the foregoing, it is clear that, contrary 
to the assertions of the Company in its brief, Heck’s vio- 
lated Section 8 (a) (5) of the Act and that the Board’s 
bargaining order is a proper and necessary exercise of its 
authority under Section 10 (c) of the Act. Phelps Dodge 
Corp. v. N. L. R. B., 313 U. S. 177, 61 S. Ct. 845 (1941) ; 
Franks Brothers v. N. L. R. B., 321 U. S. 702, 64 8. ‘Ct. 
817 (1944). 
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CONCLUSION. 


For the reasons here stated and set forth in our original 
brief, it is respectfully submitted that the petition for re- 
view in Case No. 22,183 should be granted, and that the 
Board’s Order, modified as noted in our original brief, 
should be enforced (Case No. 22,284). 


Respectfully submitted, 


Mozarr G. Ratner, 

ALBERT GoRE, 

Jovira A. Lonnoquist, 
Counsel for Petitioner. 


Jacozs anD Goze, 
201 North Wells Street, 
Chicago, Illinois 60606, 
Of Counsel. 


